
The Copyright Act and 
Academic Staff
Introduction

Academic staff have a vital stake in the
growing debate about copyright – a pub-

lic policy issue that has moved from obscuri-
ty to centre stage in Canada. The public in-
terest in copyright reflects the growing im-
portance of information in a digital age. It
also reflects an intensified struggle over ac-
cess and use of information. On one side are
advocates of more restrictions on copyright-
ed material to protect the proprietary inter-
ests of rights-owners. On the other side are
those who want to ensure broader access and
use. The intensity of this debate has been
sharpened by the development of digital in-
formation technology that creates opportuni-
ties for both complete copyright control and,
conversely, instantaneous illegal duplication. 

This dichotomy presents policy makers
with two challenges. The first is to ensure
that digital technology is not used to under-
mine legitimate copyright interests. The sec-
ond, and perhaps greater challenge, is to pre-
vent copyright owners from utilizing new
technologies to impose unreasonable restric-
tions on access to information.

Planned changes to Canadian copyright
law will have profound implications for the
creators, owners and users of copyright
works. Rights-holders (publishing compa-
nies and the film and music industries) have
traditionally lobbied for restrictive copyright
rules that give them greater control both
over what uses can be made of a work and
how much users can be charged. Users, in-

cluding individuals as well as organizations
such as, museums, libraries, archives, educa-
tional institutions and consumer rights
groups, have pressed for legislation that en-
sures rights of access. Creators have always
been caught in the middle since they typically
use other works as part of the creative process
but also become rights-holders themselves.

Academic staff occupy an important posi-
tion in this debate, sharing the concerns of
owners, creators and users. As creators and
owners of copyright material, academic staff
understand the importance of protecting
their scholarly work. As users of copyright
material in their teaching and research, aca-
demic staff are also aware of the importance
of ensuring access to copyrighted works in
order to advance knowledge. Academic staff
understand there is a clear need for a bal-
anced approach to copyright legislation, one
that does not over- or under-protect copy-
right material. 

What is Copyright? 

Copyright is one category of intellectual
property, a legal concept governing the

ownership and use of the fruits of intellectu-
al labour.  While other types of intellectual
property rights include patents (inventions)
and trademark (names or symbols identify-
ing a product), copyright applies to expres-
sions that have been fixed in a tangible medi-
um such as paper, canvas or a saved file.
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Copyright protects a wide range of
“works”, including literary works (such as
books, journals, newspapers, poetry, letters,
lecture notes, computer software); dramatic
works (such as feature films, radio and tele-
vision programs, plays); artistic works (such
as paintings, sculptures, photographs); and
musical works (such as sheet music and
songs).  It also protects sound recordings
(such as phonograms, audio tapes of speech-
es and lectures, oral history tapes, talking
books); performer’s performances (of au-
thors, singers and musicians); and commu-
nication (broadcast) signals.

In Canada, copyright is a federal responsi-
bility and its rules are set out in the Copy-
right Act.  The Act provides a set of econom-
ic rights to the owners of works including
the rights to publish, reproduce, exhibit or
perform a work and the moral rights to the
creators to maintain the integrity of a work,
to be associated or not associated with a
work, and to preserve honour and reputa-
tion in relation to a work.

The Act also protects the public interest in
relation to copyright by limiting the duration
of the copyright term (generally to the life of
the author plus 50 years, after which the
work enters the public domain), allowing
certain exceptions to strict copyright rules
(for example, permitting the transfer of
copyright works to formats accessible to vi-
sually impaired persons) and through fair
dealing (the right to use works without per-
mission in certain circumstances).

Reforming Copyright in
Canada

The Copyright Act has undergone a near
continuous process of amendment since

coming into force in 1924.  The most recent
round of reform, aimed at addressing deve-

lopments in digital information technology,
began in the early 2000s.  In 2005, the feder-
al government proposed Bill C-60, a com-
prehensive set of amendments that died on
the order paper when the government fell.
Renewed efforts to amend the Act are ex-
pected to be presented in the near future. 

As users, creators and owners of copyright
works, the interests of academic staff and the
education community are best served by a
balanced Copyright Act.  For this to be
achieved, changes to copyright legislation
must address nine key issues. 

1. Fair Dealing

Section 29 of the Copyright Act provides
that “[f]air dealing for the purpose of research
or private study does not infringe copy-
right.”[1] Fair dealing, roughly defined, is the
right to access and use part or all of a work in
certain circumstances.  There is no precise
formula stating exactly what fair dealing is,
but the law is guided by the nature, character,
purpose and amount of use. While copying a
portion of a work for private study would al-
most certainly qualify, making multiple copies
of an entire book might not.  Practical exam-
ples of fair dealing include: a private individ-
ual copying an audio track from one format to
another to be able to play the work on mod-
ern equipment; a library copying a court deci-
sion for use by a patron; and, a professor
copying a page from a database to use for re-
search purposes.

For many years fair dealing was viewed by
Canadian courts and commentators alike as
a limited defence in cases where copyright
infringement was claimed. The fair dealing
categories in the Act (research, private study,
criticism, review, and news reporting) were
strictly construed and not given broad appli-
cation. But as a result of several recent
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Supreme Court of Canada decisions, this has
all changed. 

The shift began in 2002 when the
Supreme Court held that the proper balance
in copyright:

... lies not only in recognizing the cre-
ator’s rights but in giving due weight
to their limited nature. In crassly eco-
nomic terms it would be as inefficient
to overcompensate artists and authors
for the right of reproduction as it
would be self-defeating to undercom-
pensate them.[2]

The court also stated that:

[e]xcessive control by holders of copy-
rights and other forms of intellectual
property may unduly limit the ability
of the public domain to incorporate
and embellish creative innovation in
the long-term interests of society as a
whole, or create practical obstacles to
proper utilization.[3]

In 2004, the Court took the next step in its
historic decision in CCH Canadian Ltd. v.
Law Society of Upper Canada. In ruling that
the provision of a fee-based document deliv-
ery service maintained by a law library con-
stituted fair dealing, the court rejected the
view that fair dealing was nothing more than
a limited defense to infringement:

... Procedurally, a defendant is required
to prove that his or her dealing with a
work has been fair; however, the fair
dealing exception is perhaps more
properly understood as an integral
part of the Copyright Act than simply a
defence. Any act falling within the fair

dealing exception will not be an in-
fringement of copyright. The fair deal-
ing exception, like other exceptions in
the Copyright Act, is a user’s right. In
order to maintain the proper balance
between the rights of a copyright
owner and users’ interests, it must not
be interpreted restrictively. [4]

Later in 2004, the Supreme Court ruled, in
a case involving internet service provider lia-
bility, that:

[t]he capacity of the Internet to dis-
seminate ‘works of the arts and intel-
lect’ is one of the great innovations of
the information age... .  [i]ts use
should be facilitated rather than dis-
couraged, but this should not be done
unfairly at the expense of those who
created the works of arts and intellect
in the first place.[5]

Additional points in the CCH fair dealing
analysis case have particular significance, es-
pecially for librarians and educators. First, the
court ruled that the actual categories of re-
search and private study need to be given a
broad and liberal interpretation.[6] Second,
the court held that even though a library does
not itself engage in research or private study, it
may stand in the shoes of its patron who is en-
gaging in research and private study.[7]

Additionally, the court ruled that fair dealing
is always available to a library, and they need
not rely on the special library exemptions:

As an integral part of the scheme of
copyright law, the s. 29 fair dealing ex-
ception is always available.  Simply
put, a library can always attempt to
prove that its dealings with a copy-
righted work are fair under s. 29 of the
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Copyright Act.  It is only if a library
were unable to make out the fair deal-
ing exception under s. 29 that it would
need to turn to s. 30.2 of the Copyright
Act to prove that it qualified for the li-
brary exemption.[8]

While the Court stated “the Copyright Act
does not define what will be ‘fair’; whether
something is fair is a question of fact and
depends on the facts of each case,”[9] they
did set down six criteria which should guide
the determination in individual cases:   

• the purpose of the use; 
• the character of the dealing; 
• the amount of the dealing; 
• alternatives to the dealing; 
• the nature of the original work; and 
• the effect of the dealing on the work.[10]

Applying these criteria to the facts of the
case, and paying particular attention to the
access policy of the defendant library, the
court held that fair dealing had been estab-
lished as a matter of law. [11]

With these cases the Supreme Court artic-
ulated a new copyright doctrine based on
users’ rights, and also stressed the need for
careful balancing of interests between the
rights of owners and users.  While this de-
velopment in case law is a welcome and
massive step forward, it is also important
that this advancement be recognized in the
Copyright Act as well as in the practices of
our academic institutions.

A solution could be as simple as recasting
the Act’s fair dealing provisions to say: “Fair
dealing for purposes such as research, pri-
vate study, criticism, review or news report-
ing does not infringe copyright,” and then
enumerate the fair dealing factors as they

were described in the CCH case (again as
non-exclusive factors). The important inclu-
sion of the words “such as” would reflect the
view that the categories are no longer rigid,
limited and exclusive, but are better under-
stood as broad and open-ended, leaving the
substantive inquiry to be based on the facts
of each case as viewed through the six enu-
merated factors. 

This open-ended approach would reflect
the meaning of the CCH case, would serve
the interests of educators, researchers, librar-
ians, students and other life-long learners
not currently affiliated with an institution,
and would avoid a situation where educa-
tional institutions are seeking exemptions
not available to the general public. 

This latter approach of specific exemptions
for particular groups was taken in the last
round of copyright reform in 1997. It resulted
in a complex set of very narrow exemptions
with specific limitations on the exemptions.[12]

This sectoral approach continues to be sup-
ported by some educational associations that
press for specific educational exemptions.

Such an approach is fundamentally flawed.
It cannot be sufficiently flexible to meet
changing user needs.  For example, artists
need more explicit rights of parody; teachers
need more explicit classroom display and re-
production rights; and computer scientists
need more explicit rights to engage in re-
verse engineering. As well, reliance on spe-
cific institution-based exemptions is divisive
as it allows an oppressive copyright regime,
but then exempts some users but not others.
While seeking a range of specialized exemp-
tions was understandable in the mid-1990s
given the limited nature of fair dealing, a
broader approach based on fair dealing is a
preferable alternative in light of CCH. Rather
than foster competition between many wor-
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thy stakeholders for what might be limited
legislative exemptions, a generalized solution
is more sensible.  

2.  Anti-Circumvention Rules

Digital technology allows instantaneous
copying and distribution of information, an
advancement that has had a positive impact
on research, scholarly communication and
teaching.  At the same time, the technology
has also facilitated the commercial piracy of
digital works, resulting in some owners pro-
tecting their digital property with technolog-
ical measures such as encryption.  These
measures are themselves susceptible to cir-
cumvention and as a result, some copyright
owners are demanding governments enact
laws that prohibit such circumvention.

The difficulty with prohibiting circumven-
tion is that while encryption, for example,
may prevent illegal copying, it can also pre-
vent the exercise of a range of statutory
rights such as fair dealing, accessing works
in the public domain, archival preservation
and library lending.  If the Copyright Act
were amended to include a ban on the cir-
cumvention of technological measures and
the devices that facilitate that purpose, the
effect would be to deny many of the rights of
access permitted under the law.  Further,
such a ban would also prevent the legitimate
disabling of technological measures that in-
fringe the privacy rights of users.  It would
also prevent librarians from correcting inac-
curate, out-dated or inapplicable Rights
Management Information (digital identifica-
tion “tags”) attached to a work. 

To avoid this regime of unreasonable
owner control, any amendment to the Act
addressing the issue of circumvention/anti-
circumvention must not limit the ability of
users to by-pass measures that undermine

personal privacy or statutory rights of access.
In particular, the Copyright Act must not
prohibit devices capable of circumventing
technological measures, as such devices may
be used for purposes that do not infringe
copyright.

Recent history in the United States pro-
vides an example of the deleterious effects of
over-broad anti-circumvention legislation. In
1998, the U.S. Congress enacted the Digital
Millennium Copyright Act (DMCA), which
contained highly restrictive measures de-
signed to inhibit the circumvention of tech-
nological protections and to protect the in-
tegrity of rights management information,
regardless of the purpose of the circumven-
tion. The DMCA shifted the historical bal-
ance between owners and users of copy-
righted works too far in the direction of in-
creased proprietary control; being destruc-
tive of the privacy of users, and creating a
chilling effect which could inhibit academic
inquiry. While attention has focused on
computer science research,[13] these con-
cerns may be generalized to other fields in-
cluding the humanities and social sciences. 

Bill C-60 did not follow the anti-circum-
vention model adopted by the U.S. in the
DMCA.  Unfortunately, Canada is now
under great pressure from the U.S. govern-
ment and entertainment industries to imple-
ment changes similar to the American ap-
proach. This pressure must be resisted.

3. Internet Service Provider Liability

The liability of Internet Service Providers
(ISPs) for copyright infringement is an on-
going controversy. The issue is to what ex-
tent ISPs should be liable to copyright own-
ers for acts of infringement that occur
through their system.  On the one hand,
owners would like to see ISPs held liable, as
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they are usually in a better position to pay
large damage awards than individual sub-
scribers, many of whom may be judgment-
proof or difficult to locate. On the other
hand, ISPs maintain that they do not have
(and do not want) enough control over their
subscribers’ activities to warrant liability.
They also argue that the costs of such liabili-
ty would be passed on to all consumers.
From the perspective of those, including ac-
ademic staff members, who post material on
the internet, the liability issue raises freedom
of expression concerns, with important im-
plications as to whether or not the internet
will be preserved as a space for the open and
public exchange of ideas and information.  

Under the terms of the American DMCA,
ISPs in the United States must comply with
“Notice and Take Down” provisions in order
to maintain their immunity from infringe-
ment liability. If a content owner believes
there is infringing material online, they send
a notice to the ISP ordering them to take it
down. ISPs are obligated to remove the ma-
terial that allegedly infringes copyright pro-
visions. While individuals may object to the
removal of their materials once they have
been taken down, the “Notice and Take
Down” rules do not require advance warn-
ing and a chance to respond to the allega-
tions of infringement.[14] The onus is then
on the individual whose work was taken
down to get it reinstated.

An alternative to “Notice and Take Down”
is “Notice and Notice”, under which the ISP
must notify the alleged infringer of the com-
plaint, but need not remove the materials in
question. Bill C-60 contained this “notice
and notice” provision, which avoids over-
broad claims resulting in censorship.  If the
individual feels the notice is unfair, the onus
is on the complainant to pursue the matter.
This is a reasonable compromise, as the no-

tion that material could be unilaterally re-
moved from one’s web page based on untest-
ed allegations of infringement is deeply of-
fensive to academic freedom.

4. Limitations on Statutory Damages

When a defendant in a copyright infringe-
ment action is found liable, the owner of the
copyright is usually entitled to some form of
monetary damages. The standard measure of
damages is based either on the actual losses
sustained by the copyright owner, or the
benefits wrongfully obtained by the in-
fringer. In some cases, however, these dam-
ages might be minimal and the Copyright
Act gives the owner the opportunity to elect
an award of statutory damages in lieu of ac-
tual damages. Statutory damages can run
anywhere from $500 to $20,000 for each
work infringed, and although the court has
discretion to reduce the amount in some
cases, the very availability of statutory dam-
ages often acts as a constraint against the ex-
ercise of what would appear to be allowable
uses of copyrighted works. 

In order for fair dealing and other user
rights to be at all meaningful, the availability
of statutory damages needs to be restricted.
Those who act with a good faith belief that
their actions with respect to a work are justi-
fied by fair dealing or other limitations
should not be liable for statutory damages.
This safe-harbor should apply to individuals
as well as institutions.  

5. Standard Form Contracts

Standard Form Contracts, un-negotiated
“agreements” imposed by vendors on the
purchasers of digital works, pose a threat to
user rights under the Copyright Act.  Some-
times referred to as “shrink-wrap” or “click-
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wrap” licenses, these contracts are associated
with products such as computer software
and digitized music, film and literature.  

Consumers have no bargaining power
with respect to the licensing terms contained
in the contracts and are often unaware of
their limitations.  In contrast to a traditional
book, which may be read, lent, transferred
or copied (fairly) as its owner chooses, the li-
censes attaching to digital products often re-
strict these activities, leading in a worst-case
scenario to a “pay-per-view” universe where
the reading of each page of a digitized book
could only be done on a particular device
and would be monitored and billed by the
vendor. An amendment to the Copyright Act
stating that Standard Form Contracts have
no effect to the extent they exclude or limit
statutory user’s rights (such as fair dealing)
would correct this situation.

6. Retention of Current Copyright Term

The general copyright term under Canadi-
an law is life of the author plus 50 years.
This is the international standard that is re-
quired under international agreements such
as the World Trade Organization’s TRIPS
Agreement and the Berne Convention.  In
the U.S. and Europe, the general copyright
term has been extended to life of the author
plus 70 years and there is increasing pressure
on Canada to do the same.  

This pressure needs to be resisted and the
copyright term should not be further ex-
tended.  Term extension would serve no
public interest but simply inflate the profits
of large commercial rights holders. 

7. Moral Rights

In addition to the economic rights in
copyright, authors in Canada hold moral

rights in their works.  Moral rights are an
extension of the persona of the creator and
include the rights to ensure the integrity of
the work, a right to be associated with the
work as its author by name or under a pseu-
donym, and the right to remain anonymous. 

In Canada, moral rights cannot be as-
signed, but they can be waived in whole or
in part. Corporations, government agencies,
and other institutions often demand a con-
tractual waiver of moral rights.  Many cre-
ative artists and researchers feel they should
be able to maintain the control over the in-
tegrity of their work provided by moral
rights even in situations where they are as-
signing away the economic copyright inter-
ests in their work.  Examples include visual
artists who do not wish to see their works al-
tered in a way that undermines its essence or
professors who object to being named as an
author of a report whose conclusions the
contracting agency fundamentally changed.

To avoid these problems the Copyright Act
should be amended to protect holders of
moral rights either by recognizing them as
non-waivable and inalienable personal
rights, or by considering further limitations
and conditions on such waivers.

8. “Orphan Works” (Unlocatable Copy-
right Owners)

Determining copyright ownership of re-
cently purchased books or music is not diffi-
cult, as the necessary information is typically
displayed with prominence.  However, on
other material, including older publications,
photographs and archival material, the au-
thor’s name may not be clearly marked.  Even
if the name is apparent, it may be difficult to
locate the owner as the copyright in the work
may have been transferred several times. 

Difficulty in tracing ownership can leave
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publishers, authors, students, teachers and
researchers in the difficult situation of being
unable to use needed works because the
owner cannot be located and the necessary
permission secured. In Canada, the Copy-
right Board manages a cumbersome clear-
ance system for such “orphan works.” In
order to qualify for a license, one must first
make a “reasonable effort” to locate the
rights owner, after which one may apply to
the Board for a license. In some cases, royal-
ties may be assessed, and may be payable to
a collective society with no relationship to
the owner.

The United States and Europe have no
such system in place, and have been study-
ing how to approach the barrier to access
and research posed by orphan works. Cana-
da should also investigate a less cumbersome
process to better facilitate the use, preserva-
tion and digitization of older works which
are still in copyright but where the owners
are not locatable.

9. Reform of Crown Copyright

Where any work has been prepared or
published by or under the direction or con-
trol of the Government of Canada (or any
government department), the copyright be-
longs to Her Majesty.  Where copyright is
owned by the Crown, its duration is 50 years
following the end of the calendar year of its
first publication. The potential severity of
Crown Copyright has been ameliorated in
recent years by grants of public licenses to
use certain types of government documents
including acts, regulations and court cases.
Despite this reform, the need for Crown
Copyright is questionable on the grounds
that taxpayers have already paid for works
produced by the government; arguably, there
should not be further limitations on access.

The government should develop a plan for
the scaling back and eventual phasing out of
Crown Copyright. The principles contained
in the Reproduction of Federal Law Order
should be incorporated into the Act and ex-
panded to other classes of documents.  In
the United States, copyright does not subsist
in works of the federal government.[15]

Conclusion

In the past, a coalition of commercial cre-
ators/owners has dominated discussion of

copyright law, with user groups, including the
educational sector, having very limited advo-
cacy success.  For a variety of reasons this
pattern now appears to be changing. Ad-
vances in information and communications
technology, and its diffusion throughout the
population, mean that more Canadians have
become engaged with copyright through ac-
tivities such as file-sharing, time-shifting the
playback of recorded television programs, and
altering the format of digital works to play on
multiple devices. As a result, politicians are
hearing for the first time from the general
public on copyright issues, not just from the
traditional advocacy organizations.

While creators of new works have always
depended on access to existing works to fuel
their own productivity, the distinction be-
tween creators and users is diminishing  In
this era of ready access to easily alterable
digital material, the overlap between user
and creator is increasing, and their distinc-
tions are lessening. 

At the same time, the divide between cre-
ators and commercial owners is growing.  As
the publishing, media and entertainment in-
dustries merge into fewer and larger corpo-
rations, long-standing alliances between cre-
ators (such as TV writers) and owners (such
as TV production companies) are under
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strain, weakening the political voice of cor-
porate owners who have traditionally, and
with great success, utilized artists to speak
for them on copyright matters.

There has also been a trend in Canadian
case law towards a greater emphasis on the
rights of users of copyrighted works.  Courts
had focused almost entirely on the concerns of
owners, but this changed with the Supreme
Court of Canada CCH decision which held
that the rights of users were just as important
as the rights of creators/owners.  With the le-
gitimacy of the Supreme Court behind them,
advocates for a balanced Copyright Act, in
which rights of access and use are prominent,
received a boost.

Finally, the work of a new cohort of Canadi-
an academic staff specializing in copyright has

invigorated the discussion of a once arcane
subject. This dynamic new voice of public in-
tellectuals from a diverse array of disciplines
has provided leadership to the general popula-
tion on copyright matters and is having a
growing influence on policy makers.

The conjunction of these factors present aca-
demic staff with a unique opportunity to influ-
ence the copyright reform process.  A robust
information commons, where ideas and infor-
mation exist not simply as property but as the
shared heritage of humanity, is fundamental to
the scholarly process and to Canada’s wider so-
cial, cultural and economic development.  Ad-
vocating for a balanced Copyright Act, based
on the nine issues set out above, will help en-
sure the health of this commons and thereby
serve the public interest.
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<http://www.eff.org/files/DMCA_unintended_v4.pdf> and Pamela Samuelson, “Towards More Sensible
Anti-Circumvention Regulations” <http://people.ischool.berkeley.edu/~pam/papers/fincrypt2.pdf>.

14. For a summary of these provisions, see <http://www.chillingeffects.org/dmca512/> and
<http://www.chillingeffects.org/dmca512/faq.cgi>.

15. Section 105 of the U.S. Copyright Act provides: “Copyright protection under this title is not available for
any work of the United States Government, but the United States Government is not precluded from receiving
and holding copyrights transferred to it by assignment, bequest, or otherwise.” For arguments in favour of lim-
iting Crown Copyright, see Elizabeth F. Judge, “Crown Copyright and Copyright Reform in Canada,”  in
Michael Geist (ed.) In the Public Interest: The Future of Canadian Copyright Law (Irwin Law, 2005) pp. 550-94.




