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Dr.Norman Strax (Ph.D., Harvard) was appointed
Assistant Professor of Physics at the University of
New Brunswickin 1966 ona 2-year contract. This
was renewed for a 1-year term for the 1968-69
academic year.On 24 September 1968 he was
suspended by the President, Colin B. Mackay. No
formal reasons were given for thisaction at the time.
The suspension appearsto have been related to the
efforts of Professor Strax, in company with some
students, to opposeor challenge therequirementthat
identification cards be used when borrowing booksat
the university library. Theactionsin thelibrary,
which judging from all accounts were non-violent,
appear to have taken place over several days: on
Friday 20 September, Saturday 21 September, and
Monday 23 September. On Friday thelibrary was
orderedto be closedearly, at 9 p.m.,and on Monday

at 10 p.m.

The form of protest or opposition appears to have
been advertised by a student group asa game called
"Bookie-book". On all three days Prof. Strax made
tripsto the open stacks from which he brought books
to the circulation desk for withdrawal. When asked to
producean ID card in keeping with the requirement
which had been introduced at the beginning of the
1968 academic term, Prof. Strax offered instead other
modes of identification (principallyadriver'slicence).
On being told that he could not withdraw books
without showing theidentification card, Prof. Strax
appearsto have left thebook(s) at the circulation desk,
to have left the library, and then returnedto repeat
the process.

Several Deans and senior faculty membersappeared at
the library to "remonstrate” with Prof. Strax and some
studentsat various times during these periods over
the three days involved (from about 6 to 8 p.m.on
Friday; 4:30 to about 5:15 on Saturday; and from 9:15

to just before closing at 10 p.m. on Monday).

While Prof. Strax appearsto have earned the
reputation in many quarters on and off the campusat
Fredericton asan "activist", it has been consistently
claimed by the University that the suspension was
occasioned only by the library incidents, with no
reference to any previousactions on his part either in
his capacity as teacher or as citizen. Thus, ina press
release, President Mackay stated that Dr. Strax "has
been suspended for disrupting thenormal work
activity ofthe University, specificallythe operation on
the “University library.” The subcommittee of the
Board of Governorsestablished as a "fact- finding"
committee, which willbe discussed in greater detail
later, reported that President Mackay testified that
"the letter of suspension was written as a result of

the library incidents and the participation therein of
Professor Strax." (McAllister Committee Report,p.53.)’

The text of theletter of suspension follows:
September 24/68

Dr.N. Strax
Dept. of Physics,
University of New Brunswick,

Campus Mail.

1. The CAU.T. received on 11 October the following telegram: "Re: M. Strax suspension | have duplicated his provocation at U.N.B. library carrying three
hundred and eighty-nine books from library shelves to checkout counter. My action was at no time disputed. For the same provocation Strax faced
dogmatic administrators faculty and student hecklers and numerous hysterical librarians. While great disruption did occur Strax alone was not

responsible ... "/s/Gerald Tacholke Dept. of Mathematics, U.N.B.

More detailed descriptions of this experiment were received later. Neither at the time, noratany time since, curiously enough, has anyone at U.N.B.
commented on this episode either to refute it or to discuss its possible relevance to the suspension of Prof. Strax.

The effect of this suspension, in depriving Strax of the opportunity to teach his classes, to use his office, laboratories, and library, was to leave him with
one "right" only -the continued payment of his salary. Even that was not clear until some time later. Since there was no indication of the formal
grounds for suspension, or of what period of time the suspension might be in effect, or of what procedures might next be followed, there is perhaps

some extenuation to Prof Strax's reactions to his suspension.
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Dear Dr. Strax:

Thisis to advise that, effective immediately, youare
suspended from the University of New Brunswick.
Such suspension means you no longer have any duties
to perform here, and thatall rightsand privilegesare
withdrawn which normallybelong to amember of its
faculty.

Yourssincerely,
(signed) Colin B. Mackay,

President.

Thisletter was delivered on the same day to Prof.
Strax by the Head of his department, who appearsto
have notified Strax verbally that under the terms of
this suspension he must vacate his office within 24
hours (an extension of the meaning of suspension
hitherto unparalleled at Canadian universities, to the
best of our knowledge).?

Prof. Strax refused to leave the campus, andin
company with some student supporters began an
"occupation” ofhis own office in Bailey Hall. On 30
September he was served with a court order to quit
the campus.

On 28 September, Prof. Strax was informed by a letter
signed by the Secretary ofthe Board of Governors that
the Boardapproved ofthe President'saction and that
the suspension "is continued in fullforce and effect." In
the same letter Prof. Strax was informed that the
Board, "before taking final action", had established a
3-man subcommittee to "review andreport on the
circumstances of the suspension". This subcommittee,
which was clearly established as a fact-finding, rather
than as an adjudicative or arbitration committee, was
comprised of Professor G. McAllister (as Chairman);
Professor E. G. Garland; and Professor Douglas
Brewer, as President of the Association of University
of New Brunswick Teachers. Professors McAllister

and Garland are faculty representatives on the Board
of Governors. The first meeting ofthe subcommittee
was scheduled for 2 October 1968, and Prof. Strax was
invited to appear beforeit.

The original writ of summonsissued by the New
Brunswick Supreme Courtis dated 28 September the
same date as theletter announcing the establishment
of the Board's subcommittee headed by Prof.
McAllister. The writ, together with the subsequent
statement of claim, asks for:

1) "An injunction restraining the defendant from
returning to or entering upon any part of the
said lands and premises of the plaintiff
(UNB.)."

2) "An order enjoining and requiring the
defendant (Strax) to desist from causing,
inciting or counselling University students
from disregarding and disobeying rulesor
ordinances of the said University."

3) "A declaration that the defendant was duly and
regularly suspended pursuantto and by virtue
of theprovisionsofthe University of New
Brunswick Act 1968, ch. 12 Actsof Assembly
of New Brunswick 1968."

4) "Damages for nuisance, trespass and
disturbance."

5) "Such further or other reliefwhich this
Honourable Court deemsjust."

6) "Costsin thewithin action."

Inignoring the court injunction for one day Prof. Strax
washeld on 2 October to bein contempt of court, and
on 18 October he was fined $1.00, plus costs.

Onthe same day as thefirst court hearing, 2 October,
Prof. Strax appeared with counsel before the
McAllister Committee. When it was learned that the
committee wasa fact-finding one only, with no

2. According to newspaper accounts, it was established at the trial through the evidence of Prof. A. Boone, Head of the Physics Department,
that the court injunction had been taken out in St. John betweenlp.m. and 1:30 p.m. on 28 September, an hour before the meeting of the

Board of Governors began.
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specific charges against Strax before it, having no
authorityto arbitrate the matter or even to make
recommendations, and without power to provide
assurance that Prof. Strax would havean opportunity
to appear before the Board at such timethat the
committee might reportto it, Prof. Strax and his
counsel withdrew from the proceedings after making
a statement to the committee. Prof. Strax subsequently
returned and gave evidence as a voluntary witness on
3 October.

The National Office of C.A.U.T. was first made aware
of thedeveloping case on 30 September, and
undertookto learn what it could. The Academic
Freedom and Tenure Committee met in Montreal on
5-6 October, when the Strax case was discussed at
length in light ofthe information then available. That
information wasin somerespects vague, and in others
incomplete. For example, the A.F. & T. Committee
was not aware that the University of New Brunswick
was making the claim to the New Brunswick courts
quotedas (3) above : the declaration that the
defendant was "duly and regularly suspended". This
claim was not endorsed on the original writ, and
appeared for the first time in the Statement of Claim
dated 11 October.

During the course ofthese deliberations Professor
Milner, Chairman ofthe A. F. & T. Committee, and
the National Office werein contact by telephone or by
letter with a great number of people, including
President Mackay, Professors Smith, Monahan,
Brewer, McAllister, and various persons speaking on
behalf of Prof. Strax who during this period was
"sitting in" in Bailey Hall. It was learned that the
U.N.B.Board of Governors was scheduled to meet on
8 October, and a telegram was sent to President
Mackay with copiesto Profs. McAllister and Brewer
(see Appendix 1).

On Wednesday, 9 October, it waslearned that the
Board of Governorshad taken no action on the
Strax case, presumably because the McAllister
subcommitteehad not had timeto completeand
submit its report. A telegram from President Mackay

to somewhat the same effect was received on 9
October (see Appendix 2). Further extensive
telephoning took placein an attempt to determine
whether by agreement the McAllister Committee
might be convertedto an arbitration committee.
C.A.U.T. was not able to reach President Mackay by
telephone. A second telegram was dispatched to Prof.
Brewer, President ofthe A.U.N.B.T., and a press
release was issued (see Appendix 3).

In the late afternoon of 10 October President Mackay
telephoned the Executive Secretary to discuss the
situation. The Board had undertaken to meet as soon
as the McAllister Committee report wasavailable to
them. It was felt thismight be early in the next week.

Whenthe C.A.U.T. Council met in Montreal on 16-
17 November, it received a lengthy report on the
Strax case from Prof. Milner.> The McAllister
Committeereport wasnot yet available (a copy ofthe
report wouldbesent to the C.A.U.T. with a covering
letter from President Mackay dated 20 November
1968). The Council asa result of its deliberations

passed the following resolution:

This Council endorsesthe statements and actions of

the President of the Association in the Strax case and
condemnsthe action of the University of New Brunswick
in suspending a faculty member without stated chargesor
provisions foran adjudicative hearing.

Carried
(36in favour, 1 opposed, 7 abstentions)

Thisresolution was conveyed promptly to the
President of U.N.B. President Mackay's response on
20 November was to transmit a copy of the McAllister
Committee report which he wished to be considered
as a confidential document (see Appendix 4).

Subsequently, they passed two resolutions strongly
objecting to the continuing delaysin dealing with the
Strax case and urging the C.A.U.T.to assist in
establishing an appropriate adjudicative body (see
Appendix 5). The Chairman ofthe A.F.&T.

3. The text of this report is printed inthe CAU.T. Bulletin 17, 3 (February, 1969), 36-42.
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Committee began efforts to obtain a chairman for
such a body.

Meanwhile, hearings ofthe New Brunswick courtin
the case against Prof. Strax were continued.” On 27
December, Mr. Justice Barry announced his decision,
in which he supportedthe University at all points:on
the continuance ofthe injunction, the validity ofthe
suspension, and the payment of damages and costs.
Prof. Strax was ordered to pay all costs, plus
exemplary damagesto the University of New

Brunswick of $2,000.

The A.F. & T. Committee at its meetingsin Toronto
on 11-12]January again discussed the currentsituation
at great length. It had receiveda copy ofthe McAllister
Committee report, and had received also arequest from
Prof. Strax that the C.A.U.T.supportalegal appeal
against the courtdecision. The following statement of
the Committee's position was unanimously adopted:

The C.A.U.T.takesthe view thatthe proprietyof Dr.
Strax's suspension by the President of the University of
N.B. as confirmed by the Board of Governors ought to have
been made the immediate subject of review in arbitration
proceedings. Instead, as a result of the decisions and the acts
of Dr. Strax and the Universitythe propriety of the
suspension was put in issue in an action in the Supreme
Court of New Brunswick, in which the University claimed
a declaration thatDr. Strax'swas "duly and regularly
suspended'. Whilethe CA.U.T. disapprovesthischoice of
methodsof determining issuesbetweenthe parties to such
disputes the fact remainsthata matter relating to academic
freedom was involved. The Committee on Academic
Freedom and Tenure therefore recommendsthatthe
C.A.UT. contributeup to 31,500 to defray the costsof Dr.
Strax's legal representation in the proceedingsto date, the
money to be paid to Dr. Strax's lawyersat the conclusion of
the case in proportion to their respective accounts. The
C.A.U.T. continues to take the view that arbitration of the
dispute is urgently required and thatthe proceedingsin the
courts oughtnot to be continued to the appeal level. In the
meantime theC. AU.T. is unableto express any opinion on
whether there were valid grounds for suspension.

In addition, the following recommendations were
made:

a)

that this Committee ask the C.A.U.T.President (or
his delegate) and the Executive Secretary to go to
the University of New Brunswick to further the
setting up of arbitration proceduresin the Strax
case, along thelines of thoserecommended by the
C.A.U.T., and to take such other action asthey
may find appropriate;

that we do not support an appeal of Prof. Strax's
case because of our view that (i) such problemsas
raised by Strax's conduct should not be resolved
through court action, and (ii) we ought not to take
the considerablerisk of adding statusto the
definition of suspension effected by thejudgment
of Mr. Justice Barry in the event that an appeal
should prove unsuccessful;

that we publish for theinformation of C.A.U.T.
membersa careful account oftheactions of this
Committeein respect to the Strax case, and the

reasons for them, and

that, as a means to this end, we recommend that
the Executive and Finance Committee acquirea
copy ofthe transcript ofthe court proceedings;

finally, it was proposed that the C.A.U.T. President
should send a letter to President Mackay pointing
out strongly the dissatisfaction ofthe Committee
which [sic] the McAllister Committeereport. The
letter shouldin addition make the following
points:

i.  thatthedecision ofthecourthaddone
nothingto solvethe problem, and that the
urgency for appropriateaction within the
University was greater than ever,

ii.  thatdespitethe repeated demands of the
Association that suitable adjudicative
procedures be established, the resolution of

4. It was established at the trial on 20 November that Prof. Strax had been in the student cafeteria of U.N.B.on 11 November, in violation of
the court injunction. He was sentenced to 30 days in jail plus $500 or an additional 15 days, and taken to York County Jail on the same date

to be in his sentence.
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condemnation by the Council, and the
supporting resolutionsofthe A UN.B.T,,
the U.N.B.administration and Board had
nonetheless pursued their causethrough the
courtsand by doing so had not only caused
increased and protracted hardship for Strax,
but had delayed the institution ofacceptable
procedures for so long as to have jeopardized
the possibility of their being established at all.

On Sunday evening, 12 January, following the A.F. &
T. meeting, Professors Macpherson, Milner, Smith
and Berland discussed at length these decisions.
Professors Macpherson and Milner then drafted a
letter to President Mackay which was senton17
Januaryand to which President Mackay repliedon

23 January (see Appendix 6).

On 29 January Professor Macpherson, after telephone
conversations with the President ofthe A.U.N.B.T.
and with the Executive Secretary, sent a telegram to
President Mackay, in Ottawa for a meeting ofthe
Boardofthe A.U.C.C., of which he is President (see
Appendix 7). President Mackay had initially offered to
meet Professor Macpherson in Ottawafor a
discussion; as Professor Macpherson's telegram makes
clear he felt that such a meeting at thislate date,
without representation ofthe Board of Governorsand
the A.UN.B.T., wouldservelittle purpose. President
Mackay reported by telephoneon 31 January that
since he regarded all Board membersas equal he could
not presume to select individual members of the
Boardas "influential" for a meeting in Fredericton
before 8 February (the date of the next meeting ofthe
C.A.U.T. Executive and Finance Committee), as
proposed by Professor Macpherson.” Further
response was delayed until President Mackay'sreturn
from a short trip to Europe. During this period
President Mackay's main concern appeared to be that
some 4 monthsafter the University'sactionsagainst
Prof. Strax had begun - the C.A.U.T. should take "no

precipitousaction".

On approximately 6 February Prof. Strax telephoned
the Executive Secretary and reported that although he
couldnotafforda lawyer, or the purchase ofthe
transcript ofthe original courtproceedings, he was
attempting an Appeal. Asa result ofhis court casehe
owed U.N B. $4,336, and his lawyers $3,809 (these
figuresdo notincludethe $500 fine for contempt of
court). The University continued to regard itself
unable to consider further itsown actionsin regard to
Prof. Strax, claiming the possibility ofa Court Appeal
kept the case sub judice. Nevertheless, the University
had presented its bill to Prof. Strax, and he believed
that they would enforce payment ifhis attempted
appeal was denied on 11 February, and that he would
be dispossessed of his scanty belongingsand
deported.® The Appeal was postponed (on atechnical
point) until 21 February, and then until April.

At themeeting of the E. & F. Committeein Ottawaon
8-9 February, Professor Macpherson reported that
after lengthy negotiationshehad arranged with
President Mackay that a committee ofthree, including
himselfand the Chairman ofthe AF. & T.
Committee, should visit Fredericton on 19-20
February. The committee planned to meet with the
President, and with the AJUN.B.T. The Board of
Governorswasto meet in Fredericton on 20
February; while President Mackay would makeno
commitment that the Board (of which heis
Chairman) would meet with the C.A.U.T., the
committee planned to holditselfin readiness for such
ameeting.

The following resolution wasadopted by theE. & F.
Committee:

That a special meeting of the CA.U.T. Council be called for
15 March at which the Executiveand Finance Committee
will recommend thatCouncil censure the President and
Board of Governors of the University of New Brunswick
unless satisfactory measuresin relationto Professor Strax
have been taken by the President and Board by that time.

5. Since the UN.B. Board of Governors has a legally constituted Executive, the CAU.T. found itself perplexed by this democratic scruple on the
part of the President, who'is by the terms of the University Act also Chairman of the Board.

6. CAU.T. later discovered that Prof. Strax, lacking legal counsel, had assumed that the court's judgment on costs and damages recently delivered to him was
the University's demand for payment. As of 15 March, to the best of our knowledge, that demand had not yet been made.
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A telegram was sent on 9 February to President
Mackay to inform him ofthis action, andin
preparation for the visit to Fredericton on 19-20
February; anda press release was issued (see Appendix
8). The onlyresponse from the U.N.B.administration
to these lengthy and detailed communications wasa
letter from President Mackay dated 12 February in
which he regretted theimpression that he was not
preparedto meet (in Ottawa) with the C.A.U.T. (see
Appendix 9).

Professors C. B. Macpherson, J. B. Milner, and A.
Berland visited Fredericton from the evening of 18
February to 20 February. They discussed various
aspects of the case with Prof. Strax during the
morning ofthe 19th, and then met in the afternoon
with President Mackay, the Executive of the
A.UN.B.T,, Prof.G. McAllister, and Vice-President
Bailey. The termsproposedin Prof. Macpherson's
letter of 17 January were discussed at great length.
The C.A.U.T.delegation explained in some detail why
they felt strongly that thelifting ofthe permanent
court injunction against Prof. Strax must accompany
any agreement to enter into arbitration. Concern was
expressed thata court appeal by Prof. Strax would
complicate, or even make impossible, an academic
arbitration procedure. It was agreed that pursuit of
both a legal appeal and an academic arbitration on the
same or similar issues was unreasonable, and that
Prof.Strax shouldbe willing to drop the court appeal
if agreement was reached on suitable arbitration
procedures.” It was only at the end of this meeting, at
approximately 5 p.m., that President Mackay felt he
could give someassurance that the Board would
probably agree to meet with the C.A.U.T. delegation.

The A.U.N.B.T.held an informal meeting on the
evening of 19 February which was primarily a
question-and-answer discussion ofthe C.A.U.T.
recommendations, its Policy Statementon Academic
Appointmentsand Tenure, and particular aspects of
the Strax case. It was obviousto the C.A.U.T.

delegation that five months of complicated transaction
had sharply polarizedlocal attitudes toward the Strax
case. Perhaps the most unfortunate aspect ofthis
polarization was, in the view of the C.A.U.T.
delegation, thetendency to confusethe C.A.U.T.
insistence on due process with a defense of the
particular actions and beliefs of Prof. Strax. The
C.A.U.T. delegation emphasized, both to the
A.U.N.B.T.and to the Board of Governorsthenext
day, that the C.A.U.T. was not acting as personal
counsel for Prof. Strax; that it was not advocating or
condemning thekind of actions that should or should
not have led to Prof. Strax's suspension; that indeed
these were precisely the questions considered to be
appropriateto an arbitration procedure along thelines
ofthe C.A.U.T. Policy Statement.

When the C.A.U.T. delegation, together with the
President of the A.U.N.B.T., met with the Board of
Governorson 20 February the same topics were
discussed. Thediscussions with the Board were quite
open and general. No one person appeared to speak
for the Board; rather, anumber of Board members
raised questions or points of discussion as individuals.
Much time was given, again, to the question ofthe
injunction, and to possible terms ofreference for
arbitration. It wasagreed, on thelatter point, that the
C.A.U.T. would make specific reccommendations on
appropriate termsofreference and on the possible
constitution ofan arbitration committee. C.A.U.T.
indicated (as it had the day before) its willingness to
have the issue oflegal costsand damages presently
assessed against Prof. Strax [be]included in
arbitration, rather than asa necessary step preceding
arbitration.

The meeting with the Boardlasted approximately two
hours; at theend of that time the C.A.U.T. delegation
was informed that the responses or recommendations
of the Board would be communicated at a later date.
At thistime, the C.A.U.T. had no idea of what
position the Board of Governors - as opposed to the

7. Prof. Strax later assured the 3-man CAU.T. delegation that he preferred academic arbitration to a legal appeal, and that he had undertaken
the appeal primarily as a means of delaying the court judgment on costs and damages which he was convinced would lead to his
bankruptcy and deportation. He assured the CA.U.T. further that he would willingly abandon his legal appeal if suitable academic
arbitration was offered. These expressions of Prof. Strax's attitudes were clearly communicated to the Board of Governors at the meeting of

20 February.
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expressionsof opinion by several individual board
members - might take. Professor Macpherson
suggested that in view of the Special Meeting of the
C.A.U.T. Council called for 15 March, and the
necessity to provideample time for delegates to study
the documentation on the Strax case and to discussit
with their local associationsifthey wished to do so, an
appropriate deadline for the Board's proposals would
be 1 March.

On 21 February, Professor Milner wrote to Prof.
Brewer, as President of the A.U.N.B.T., with a copyto
President Mackay, hisrecommendations on suitable
arbitration procedures. He reviewed again the
C.A.U.T. positionrelative to the court injunction

(see Appendix 10).

On 24 February the National Officeissued a press
release clarifying its recommendations, particularly
since the issues involved were being somewhat
misrepresentedin the New Brunswick newspapers
(see Appendix 11).

President Mackay on 25 February addressed a letter to
Prof. Macpherson outlining the decisions of the Board
of Governors. The offer of arbitration was defined
most ambiguously asto terms; it was defined, further
as "non-binding", with no indication whatsoever that
the Board was prepared to accept such arbitration as
"morally"ifnot "legally" binding. Further, in rejecting
the C.A.U.T.proposalson theissuesof the court
injunction andlegal costs, no indication was given as
to what the Board did in fact proposeto do about
these mattersatany time (see Appendix 12).

Professor Macpherson therefore wrote to President
Mackay on 5 March to explain why he found the
Board's proposals unacceptable (see Appendix 13).
Because President Mackay had released his letter of25
February to thepress, C.A.U.T. issued its own press
release on 7 March to make known the C.A.U.T.
decision to go forward with the Special Meeting of 15
March (see Appendix 14).

A second letter from President Mackay dated 10
March essentially repeated proposals of the first letter,
without specifically meeting the objections raised by
Professor Macpherson in hisletter of 5 March.
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Professor Macpherson replied by telegram on 13
March, primarilyto question President Mackay's
interpretation ofthe C.A.U.T. attitude toward the
civil courts (see Appendix 15).In thelast several days
preceding (and even during) the special Council
meeting, C.A.U.T.received a number oflettersand
telegrams from Fredericton, fromboth individuals
and groupsoffaculty and students. It is not possibleto
summarize these without entering at undue length
into all the argumentsthat were adduced in these
messages both in support of, andopposedto, a
possiblemotion of censure. What did emerge from
these messages and from several telephonecalls from
concernedindividualsat U.N.B.was the fact that
neither the general faculty nor members of
A.U.N.B.T.had been sufficiently informed of recent
developmentsbeforebeing called on to make
decisionsor to voteonresolutionsrelated to
recommendationsto C.A.U.T.In particular, faculty
had not been made aware of the contents ofeither the
letter from Prof. Milner on 21 February, outlining the
C.A.U.T. position on thecourtinjunction and on
proposed terms for arbitration, or Prof. Macpherson's
responseof 5 March to the Board proposalsas these
were communicated by President Mackay on 25
February. Perhapsthe most significant documents
received from U.N.B.immediately prior to the
Council meeting wasa telegram signed by Dr.
Desmond Pacey as Secretary of Faculty, to which Prof.
Macphersonreplied, anda copy ofa petition signed by
some 83 faculty members (see Appendix 16).

The Executive and Finance Committee met for two
hoursprior to themeeting of Council on 15 March,
reviewed theevents in the Strax case since its meeting
of 8-9 February, and discussed the extensive
documentation it had received. Its decision was to
recommend to Council aresolution of censure against
the President and Board of Governorsofthe
University of New Brunswick.

Fortymembersofthe C.A.U.T.Council met from 11
a.m. to approximately 4:30 p.m.on 15 March. The
Acting President of the A.U.N.B.T.presentedan
account ofhis Association'sactionsin the Strax case
and commented on these. He was followed by two
observers from U.N.B. who hadrequested permission



to address the Council. Dean Desmond Pacey,
Secretary ofthe General Faculty, presented his views
with particular reference to ameeting of the General
Faculty held on 10th; and Prof. R. McKinnell spoke on
behalf of those faculty members who had signed the
petition referred to above. These presentations were
followed by a very full and wide-ranging discussion,
which centred on the following major issues: the
appropriateness of censure; the timing ofthe
proposed censure; the stepsrequired to lift censure
onceimposed; theimplications ofthe three
requirements stated by the Executive & Finance
Committee as conditions for not proceeding with a
motion to censure; theresponseto these ofthe U.N.B.
President and Board, particularly the "offer” to enter
into "non-binding arbitration" on "limited issues"; the
appropriateness of therequirement that the
injunction belifted prior to or simultaneously with
agreement to arbitrate fully; whether the pending
appeal of Prof. Strax against the court judgment
substantially affected efforts to proceed with academic
arbitration; and whether theinsistence by the
C.A.U.T. that theinjunction belifted constituted an
Association policy constraining universities from ever
having recourseto the courts.®

The motion of censureresultedin a vote of 36 in
favour of theresolution, 3 against, with 1 abstaining.
The resolution of censure follows:

That this Council censure the Presidentand the Board

of Governors of the University of New Brunswick for
suspending a faculty member from all rights and
privileges in the University without stating charges against
him and providing for an academicadjudicativehearing,
and for resorting to and maintaining an injunction and a
civil law-suit on limited issues withoutfirst providing for
an adjudicative hearing, and using theexistence of that
law-suit as areason for preventing any full academic
adjudicative hearing on all issues.

That censure of the President and the Board of Governors
of the University of New Brunswick take the following
form:

Immediate publicreleaseof the text of the motion of
censure.

Publication in the next issue of the Bulletin of a detailed
account of the history of the Strax case and of the steps
leadingto censure.

Publication in the Bulletin of the recommendation that
members of CA.U.T. should not acceptemployment at
U.N.B.at the presenttime.

Notification to other Faculty Associations(e.g. A.A.UP.,
A.U.T, etc,)of these actions with recommendation that
their members request further information from CA.UT.
before accepting employmentat U.N.B.

Publication of advertisementof these actionsin leading
educational and professional journals in Canada, the
Commonwealth, and the United States.

That the Executive and Finance Committee be empowered
to administeritems (iii), (iv), and (v) above in the light of

Sfurther developments,and be instructed to report its action
to the next Council meeting.

Alwyn BERLAND

Executive Secretary Designate.

Originally published in the CAUT Bulletin (April 1969 edition,
pages 20 to 64).
This report has been redesigned.

8. In connection with this last point, it is important to point out, as did Prof. J. B. Milner, Chairman ofthe AF. & T. Committee, during the
Council debate , that actions and judgments relative to an individual case, within its specific context, should never be construed as
necessarily establishing Association policy. The question of a university's recourse to civil courts under variously conceivable circumstances
is a much larger question than that raised by the specific dispute between Prof. Strax and U.N.B.
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Appendix 1

Dr. Colin B. Mackay (PERSONAL),
President and Chairman,

Board of Governors,

University of New Brunswick,
Fredericton, N.B.

Professor George McAllister (PERSONAL),
University of New Brunswick,
Fredericton, N.B.

Professor Douglas Brewer (PERSONAL),
University of New Brunswick,
Fredericton, N.B.

Professor Norman Strax hasappealed to the Academic Freedom and Tenure Committee ofthe Canadian Association
of University Teachers for assistance in connection with his suspension and what followed it. While this Committee
acknowledgestheimportance ofan inquiry by a committee of faculty membersinto the facts, it is seriously disturbed
by your reported failure when the suspension was announced to provide Professor Strax with reasons for his
dismissal and an adjudicative procedure that would enable him to answer specific chargesand debate the
appropriateness of the penalty.Ifyou do not see fit to lift the suspension by Wednesday noon next and absolve
Professor Strax ofany wrongdoing, this Committee considers that fairness to Professor Strax demands that you
assure him by that time of an opportunity to submitall chargesagainst him by U.N.B. to arbitrationin a proceeding
conducted in conformity with Part C, Dismissal Procedures ofthe C.A.U.T. Policy Statement on Academic
Appointmentsand Tenure. Unless one or the other of such courses hasbeen adopted or an acceptable explanation
received by Wednesday noon October 9 the Chairman and the Executive Secretary will confer with the President of
the C.A.U.T.on thepublication ofastatement of the C.A.U.T.'s position and possible further action. Until then no
such public statement will be made by us. While this Committee has every desire to protect thegoodname of U.N.B,,
it must take appropriate action to protect Professor Strax from an apparent threat to hisacademic freedom. This
telegram is confidential, but copies are being sent to Professors McAllister and Brewer and Mr. Kelly, through whom
Professor Strax appealed to this Committee. Please address your reply [to] C.A.U.T.Executive Secretary, 77 Metcalfe

Street, Ottawa 4, Ontario.

J. B. Milner,
Chairman,
C.A.U.T. Academic Freedom and Tenure Committee.
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Appendix 2

C.A.U.T. Executive Secretary,
77 Metcalfe Street, Ottawa, Ontario.

In answer to your confidential telegram in regard to Dr.Norman Strax I acted in accordance with section 59 sub-
section I paragraph (A) ofthe University of New Brunswick Act 1968 and that in accordance with the provision of
paragraph (A) ofthis sub-section the Board of Governors ofthe University of New Brunswick now is seized of the
matter. As you know a fact-finding Committee of faculty members hasbeen constitutedto review and report on the
circumstances of this suspension. After considering this reply and before taking further action in thismatter I would
appreciate the courtesy of your communicating with me.

Colin B. Mackay,
President,
University of New Brunswick.
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Appendix 3

Professor Douglas Brewer,
President, A.UN.B.T,,
Department of Chemistry, U.N.B.,
Fredericton, N.B.

Committee on Academic Freedom and Tenureis seriously disturbed by suspension of Professor Strax without
previoushearing or charges. Committee urges that matter be brought to arbitration quickly inaccordance as far as
possible with procedures defined in Policy Statement on Academic Appointmentsand Tenure.

J. Percy Smith,
Executive Secretary,
CAU.T.

Press Release

The Canadian Association of University Teachershasurged the University of New Brunswick to bring the case of
Professor Norman Strax to arbitration quickly.

Professor C.Brough Macpherson, President ofthe Association, said today that the C.A.U.T. Committee on Academic
Freedom and Tenure has had before it the case of Dr. Strax, a physics professor who was suspended from his duties at
the University on September 24 and was subsequently forced off the campusby a courtinjunction.

The Committee hassent telegramsto the President of the University, Dr. Colin Mackay, and the President of the
faculty association, expressing its concern over the fact that the suspension was imposed without ahearing having

been held or charges having been laid. It has urged that arbitration proceduresbe set up at the earliest possible time.

Professor Macpherson said that the C.A.U.T. recognized the goodintent of the Board of Governorsofthe University
in setting up a committee of faculty members to investigate the circumstances of the suspension. However, the
Association regretted that the Boardhad not followed the spirit ofthe C.A.U.T. Policy Statement on Academic
Appointmentsand Tenure, which clearly calls for mediation and arbitration in the present circumstances.
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Appendix 4
20 November 1968

Mr. J. Percy Smith,

Executive Secretary,

Canadian Association of University Teachers,
77 Metcalfe Street, Ottawa 4, Ontario.

Dear Mr. Smith;

The Boardof Governorsofthe University of New Brunswick hasreceived thereport ofthe Committee which was
constituted to review the circumstances of the suspension of Dr. Norman Strax.

However, no action has been taken since the matter isnow before the courts. Pending the outcome ofthisaction, the
Board felt it should defer consideration ofthe report until a future meeting.

The reportisconsideredas still being of a confidential nature. However, members ofthe Board recognize that your
Executive wouldlike to have a copy as soon as possible and they have asked that I send theenclosed along to you at
thistime.

Yoursmost sincerely,
Colin B. Mackay,
President.
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Appendix 5
Motions passed by A.U.N.B.T. General Meeting

November 26, 1968

1) The A.U.N.B.T.onceagain deploresthe delay by the University Administration in establishing prompt andjust
procedures consistent with those outlined by the A.U.N.B.T. and the C.A.U.T., for investigation and adjudication
of the charges of misconduct made against Professor Norman Strax, and insists that such proceduresbeat once

established.

The A.U.N.B.T.regards the precipitousand continuing resort to legal proceedings as an abdication by the
University ofits proper authority, and condemns that abdication of authority asunworthy ofthe principles to
which the University is dedicated.

At thesame time, however, the A.U.N.B.T. equally deplores any deliberate obstruction by individuals of the
proper business of the University, namely education and research, especially when dictated by a deliberate refusal

to employ theestablished channels of University and Student Government.

Therefore, the A.UN.B.T.callson the University Administration to do all in its power to return any outstanding
cases of possiblestudent or faculty misconductto within the framework ofthe University's various governing
bodies, including the faculty association and the student government, where they rightlybelong, and callson the
University Administration to institute proper University adjudication of these cases.

2) Thatthis Association call upon the C.A.U.T.to assist in establishing a three-member board to investigate the
conduct or misconduct of Dr. Strax in order to arriveat a just and final settlement ofthe case within the

academic community.
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Appendix 6
January 17, 1969.

Dr. Colin B. Mackay,

President,

University of New Brunswick,
Fredericton, New Brunswick, Canada.

Dear President Mackay :

[tis morethan fourteen weekssince the Chairman of our Academic Freedom and Tenure Committee wired you
urgently requesting that youoffer Professor Norman Strax the opportunityto arbitrate all disputes between the
University and Professor Strax beforea professorial committee. It is eight weeks since that request was confirmed by
the Council ofthe C.A.U.T.at its meeting on November 17, when it also condemned the action ofthe University of
New Brunswick in suspending a faculty member without stated charges or provisions for an adjudicative hearing.
Since then the report of your Board's Investigation Committee has been received and Mr. Justice Barry hasissued his
decisionin the action the University brought against Professor Strax. Still Professor Strax hasnot been offered an
opportunity to arbitrate your differences.] write now to express theincreasing concern of the C.A.U.T. with this
protracted disregard of what we regard as Professor Strax's procedural rights.

We have now had an ample opportunity to examine the Report of your Board's Committee. It hasbeen seen by most
members of the Academic Freedom and Tenure Committee and by the Associate Executive Secretary, Professor
Berland and myself. We are unanimousin our agreement that in respect of the issue which hasconcerned us from
the beginning, namely the procedural rights ofa faculty member, it is irrelevant. It disposes of no charges, and it
containsa serious misstatement about the Policy Statementofthis Association. In paragraph130 the Report says that
the proceduresto be followed by the Committee... were in substantial accord with the procedures expressedin the
Policy Statement.Not only arethe procedures not in accord, but one of the two additional procedural benefits open
to Professor Straxaccording to paragraph 130is wrongly stated. Under the C.A.U.T. Policy Statement the arbitration
committeeisto be jointly appointed by the University and the Faculty Member. It does not provide for a right of
either party to nominate one member. Moreover, the procedures advocated in the guidelines of our Policy Statement
call for an arbitration committee, not an investigating committee, and the President is to inform the Faculty Member
in writing ofthe charges against him in sufficient detail to enable him to preparehis defence. These vitally different
elements make the procedures followed by your Board unacceptable to the C.A.U.T.

Paragraph 143 of the Report further mis-states the Policy Statement by observing that "C.A.U.T.proceduresrelate
only to 'dismissal". Part C of the Policy Statement relates to dismissal, but Part D2 (which the Report selectively
reproducesin Appendix "B") relates to any form of harassment - what is [sic] calls "unreasonably discriminated
against" - and incorporates Part C procedures by reference.

I shouldsay, parenthetically, that ifthe Report of your Board's Committee is published more widely the C.A.U.T. will
have to publish a correction and explanation oferrorsjust identified.

We have also had an ample opportunity to examine Mr. Justice Barry'sjudgmentin the case of U.N.B. v. Strax. [tis
quite clear from thejudgment and the statement of claim that nowhere in that law suit was a chargerelated to his
suspension stated against Professor Strax in any form in which he could defend himself against it. Like the Report of
your Board's Committee, Mr. Justice Barry's decision isirrelevant to theissue which is of concern to the university
community.

[t would seem that the only acceptable course ofaction, still, is an adjudication before an arbitration committee
established along thelines of the C.A.U.T. Policy Statement in which all disputes between the University of New
Brunswick and Professor Strax can be settled once and for all.
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But morethan thisnow appearsto us to be needed to restorethe good name of the University of New Brunswick in
the Canadian academic community. The injunction which restrains Professor Strax from setting foot in the
University in effect turns his suspension into a dismissal. To keep it in force now, while there has still been no
adjudicative hearing of any charges arising out of the mattersthat in the opinion ofthe University made the
suspension necessary, appears to be a denial of elementary justice. Moreover, during all this time in which he has not
been given an adjudicative hearing on any such charges, hehas been put to heavy expenses in thelaw suit brought
against him by the University including now the costs ofboth partiesand the "exemplary damages" awarded against
him, none of which need have been incurredifthe University had, simultaneously with the suspension, granted an
academic adjudicative hearing of charges against him. Because these expenses, now falling on Professor Strax, arethe
result ofthe University's failure to proceed in the normal academic way, it seems reasonable that the University
should assume these expenses.

For these reasonsit appearsto usthat the University, in order to restoreits standing in the academic community, will
have to take immediate steps

i.  toinstitutearbitration proceedingsalongthelinesofthe C.A.U.T. Policy Statement in which arbitration of
all claims by the University against Professor Strax and by Professor Strax against the University are
submitted for settlement;

ii.  todissolve theinjunction against Professor Strax;and,

iii.  toassume theentirecosts of thelitigation and to release Professor Strax from all liability for the damages and
costsin your case against him.

[ know you will realize that timeis running out. On February 8 the Executiveand Finance Committee ofthe
C.A.U.T. will meet for a regular business session. At that meeting I must report to the Committee on the state of the
Strax affair. If cannot report that an adequate response hasbeen made by the University to the proposals madein
the preceding paragraph ofthisletter, I shall have no choicebut to recommendto the Committee that itin turn
recommendto the C.A.U.T. Council that the President and Board of Governorsofthe University of New Brunswick
be censured.

[ would make this extreme recommendation with great reluctance, but [ know that the academic community in
Canada expectsthe University of New Brunswick to recognize and apply the standardsadopted by the C.A.U.T. inits
Policy Statement. The consensus ofthe academic community has already been expressed in the condemnation by the
C.A.U.T. Council ofthe University of New Brunswick'sactionsin thismatter, and [ notethat the A.UN.B.T, in its
two resolutions of November 26, also condemned the University'sresort to legal proceedings, called for an academic
adjudication, and asked the C.A.U.T.to assist in establishing an adjudicative body. Clearly the matter cannot beleft
whereit is.

[t may be that the Board has already taken someaction on these matters of which neither I nor the President of the
A.U.N.B.T.(with whom I spoke yesterday afternoon and evening by telephone) isaware. If it has taken such action as
would make this letter unnecessary I shall be happy.Ifnot, [ trust that you will be able to persuade the Boardto take
the action requested.

Yourssincerely,
C. Brough Macpherson,
President.
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January 23, 1969.

Prof. C. Brough Macpherson,

President,

Canadian Association of University Teachers,
233 Gilmour Street, Ottawa 4, Ontario.

Dear Prof. Macpherson:

Thisis to acknowledge receipt of your letter of January 17th in regard to the activities of Professor Norman Strax of
this University and action taken to date by Members of the Board of Governorsin the matter.

Whileit is not customary for the Board to meet each month, since the Strax affair thishas been the case. At a meeting
in mid-December, it wasagreed no further action be taken at that time since Mr. Justice Barry had not delivered his
judgment.I was instructed to so advise the A.UN.B.T., pointing out that Members of the Board did not wish to take
any further action with regard to the suspension of Dr. Strax while the matter was still before the Court.

At itsmeeting on January 16th the Board again resolved to take no action until its next meeting in mid-February.
The Membershad a lengthy discussion but felt that until the time for an appeal had elapsed they should await for the
outcome of such a possibility. Ifthis did take place then the matter would still be before the Courts.

In your letter you state that thereportofthe Committee contains a serious mis-statement about the Policy Statement
of your Association. Professor George A. McAllister was the Chairman ofthis Committee. In view of your
comments, | have taken the liberty of sending them along to him with therequest that he write directly to you in
regard to this criticism.

I had hopedto have the opportunity to go over this matter with you when therepresentatives ofthe C.A.U.T. meet
with therepresentatives ofthe A.U.C.C.on January 24th to discuss, amongst other matters, your PolicyStatement of
February, 1968. Unfortunately, as] have advised your Executive Secretary, | havehad a commitment for January 24th
for the past year and so itis not possible for me to be in Ottawa on that date. I had hoped the meeting could be set for
the 25th but Dr. Andrew advised it was unsatisfactoryin so far as you are concerned.] am coming to Ottawaon
January 29th and will be there until the afternoon ofthe 31st. Would it be possible to meet with you and Mr. Smith
at any time during that period to discuss this whole matter? I do hopethis might be possible.

Our University Committee, made up of non-faculty members ofthe Board of Governors, members of the faculty
appointed by the Senate and othersappointed by the A.U.N.B.T., has begun a series of meetings to discuss and draft
new termsand conditions ofemployment for this University. (Such aprocedure was agreed upon in the spring of last
year after the same Committee met for several monthsto produce the new University Act.) AsI believe youknow, a
detailed document on this matter was prepared and approved by the Association ofthe University of New Brunswick
Teachers. Itis being used as thebasis for our discussionsand, at the same time, the Committee will take into
consideration the Policy Statement of the C.A.U.T.However, as [ believe you also know, your PolicyStatement has
not been adopted or accepted by either the Board of Governorsor the Senate of this University. In so far as the Board
is concerned, I expect that its members will want to know the outcome ofthe discussions and deliberations between
the A.U.C.C.and the C.A.U.T. beforeadopting, either in wholeor in part, the Policy Statement of the C.A.U.T.

Yoursmost sincerely,
Colin B. Mackay,
President.

Canadian Association of University Teachers 17



Academic Freedom and Tenure Committee \\Report on the Strax Case at the University of New Brunswick April 1969

Appendix 7
President C. B. Mackay

If your Boardisnot prepared to take any action until mid-FebruaryI do not see what purpose could be served by my
coming to Ottawato meet you this week. If your Board could be made to realize that [ must act by February 8 and
that the consequences might affect them [ should proposeameeting of some influential Board Members, some
C.A.U.T.and A.U.N.B.T.Officers and ourselvesin Fredericton before that date. If you judge this feasible would
February 3 be an agreeable date? Alternately February4, 5or 6 wouldbe possible for me. Please reply if convenient
(416) 928-3344.

C. B. Macpherson
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Appendix 8

President Colin Mackay,
University of New Brunswick,
Fredericton.

[ have to tellyou that the C.A.U.T. Executive and Finance Committee, while approving our proposed meeting in
Fredericton on February 19 and 20, were determined to make clear their intention of preparing for further action
without delay thereafter, ifthat should seem to them necessary. They have thereforeresolved to call a special meeting
ofthe C.A.U.T. Council for March 15, and to inform the press now. The text ofthe press release to be issued this
afternoon follows.

[ shouldadd that the satisfactory measures referred to in the resolution are of course what the visiting committee
hopesto discuss with the Board on February 20. A copy ofthis telegram isgoing to Professor Brewer, President of

the AJUN.B.T.

C.B. Macpherson

Press Release

Ottawa, Ontario.
February 10, 1969.

Preparations have been made which would enable the Canadian Association of University Teachersto censurethe
President and Board ofthe University of New Brunswick. A special meeting of the full Council ofthe Association is
being called by the Association executive at the earliest possible date. The Council will be asked to censurethe
President and Board ofthe University of New Brunswick unless they have before then taken satisfactory measuresin
relation to Professor Norman Strax. Sincea Council meeting cannot be called without thirty days' notice to the heads
of all the constituent facultyassociations, the Council is to be convened on March 15.

The C.A.U.T.and the Association of University of New Brunswick Teachers have repeatedly protested against the
action ofthe University President and Board in suspending Professor Strax without any charges or any provision for
an adjudicative hearing, and have requested the Boardto agreeto such a hearing. The Board has still not doneso.

OnJanuary 17, the President of the National Association, Dr. C.B. Macpherson, on theadvice of the Association's
Committee on Academic Freedom and Tenure, wroteto Dr. Colin Mackay, President ofthe University, urging that
action be taken before the C.A.U.T. Executive meeting on February 8, and proposing ameeting of someinfluential
members of the Board with some officers of the national and local Associations before that date. Dr. Mackay would
not undertake to arrange such a meeting either then or later, but readily agreed to meet some officers of the two
Associations on February 19, the day before the next meeting ofthe University of New Brunswick Board. The
President of the U.N.B. Teachers' Association was also anxious that the C.A.U.T. should send some of its officers to
Fredericton. Accordingly, it wasarranged that three C.A.U.T. officers, Professor Macpherson, Professor]. B. Milner,
and Professor Percy Smith, will bein Fredericton on February 19 and 20 to hold discussions with Dr. Mackay and the
U.N.B. Teachers' Association, and to be available to the Board at the time of its meeting.
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The C.A.U.T.Executive, in session in Ottawa this weekend, endorsed that arrangement, but believed that such talks
mightlead only to further delay unless the University was made fully aware of the urgent view that the C.A.U.T.

Executivetook. Accordingly, the Executive passed the following resolution:

"That a special meeting ofthe C.A.U.T. Council be called for March 15, at which the Executiveand Finance
Committee will recommend that the Council censure the President and Board of the University of New Brunswick
unless satisfactory measuresin relation to Dr. Norman Strax have been taken by the President and Board by that
time."

The letter to Dr. Mackay on January 17 had said that the University, in order to restoreits good name, shouldnow
not only agreeto an adjudicative hearing, but should also take two other steps. Theletter stated:

"It would seem that the only acceptable course ofaction, still, isan adjudication before an arbitration committee
established along thelines of the C.A.U.T. Policy Statement in which all disputes between the University of New

Brunswick and Professor Strax can be settled once and for all.

"But morethan thisnow appearsto us to be needed to restore the good name of the University of New Brunswick in
the Canadian academic community. Theinjunction which restrains Professor Strax from setting foot in the
University in effect turns his suspension into a dismissal. To keep it in force now, while there has still been no
adjudicative hearing of any charges arising out of the mattersthat in the opinion ofthe University made the
suspension necessary, appearsto be a denial of elementary justice. Moreover, during all thistimein which he has not
been given an adjudicative hearing on any such charges, hehas been put to heavy expenses in thelaw suit brought
against him by the University, including now the costs of both parties and the 'exemplary damages' awarded against
him, none of which need have been incurredifthe University had, simultaneously with the suspension, granted an
academic adjudicative hearing of charges against him. Because these expenses, now falling on Professor Strax, arethe
result ofthe University's failure to proceed in the normal academic way, it seems reasonable that the University
should assume these expenses.

"For these reasonsit appearsto usthat the University, in order to restoreits standing in the academic community,
will have to take immediate steps

i.  toinstitutearbitration proceedingsalong thelinesof the C.A.U.T. Policy Statement in which arbitration of
all claims by the University against Professor Strax and by Professor Strax against the University are
submitted to settlement;

ii.  todissolve theinjunction against Professor Strax;and,

iii.  toassume theentirecosts of thelitigation and to release Professor Strax from all liability for the damages and
costsin your case against him."

The costsof thelitigation, for all of which Professor Strax isliable unless he should succeed in an appeal, already
amount to over six thousand dollars. Still more would be needed to preparea case for an appeal, which Professor
Strax has so far been unable to do.

Censureby the C.A.U.T. Council would mean that all members of the C.A.U.T. outside the University of New
Brunswick would be advised not to accept appointments there, and that others considering appointments there
wouldbe advised to inform themselves ofthe C.A.U.T.'sreasons for the censure.
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Appendix 9
February 12, 1969.

Prof.C. Brough Macpherson,

President,

Canadian Association of University Teachers,

233 Gilmour Street, Suite 700, Ottawa 4, Ontario.

Dear Professor Macpherson:

Thisis to acknowledgereceipt of your most recent telegram which reached my office on Monday, February 10th.I
regret that it couldleave the impression that  wasnot prepared to arrange any meeting with the C.A.U.T. As you
know (and readily admitted in our conversation over the telephone) it would not have been practical or possible for
me to pick "some influential members ofthe Board" to meet with officersof the C.A.U.T. and of the A.U.N.B.T.

I was quite prepared to meet with you and Percy Smith while was in Ottawa from January 29th to the 31st, but you
expressed the view that such a meeting could serve no useful purpose.l would agree that the telegram may be strictly
accuratein so far as it refers to the type of meeting suggested in your earlier communication, but unfortunately it
does leave the impression that  wasnot prepared to meet with you before February 19th.

Yoursmost sincerely,
Colin B. Mackay,
President.
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Appendix 10
February 21, 1969

Professor Douglas Brewer,
Chairman, Faculty Association,
University of New Brunswick,
Fredericton, N.B.

Dear Professor Brewer:

In view ofthe uncertaintiesstill apparent when weleft the Board meeting yesterday Professor Macpherson, Professor
Berlandand I thought it might be helpful to you if we set down on paper our position as we see it. [ am sending a
photocopy ofthisletter to President Mackay as well. I have written this from Professor Macpherson'sand my own
notes, but Professor Macpherson hasnot seen it. He is in Colorado this weekend and we thought it best not to wait
for his return. [ have read theletter over the phoneto Professor Berlandand he concurs.

The visiting C.A.U.T.committee would recommend to the Executive and Finance Committee and to the Council of
the C.A.U.T.that censurenot be imposedif

1) theBoardofGovernorsoffersProfessor Strax arbitration along the following lines, subject, of course, to any
different terms freely agreed between Professor Strax and the University, and

2) the University takesimmediate steps to have the injunction dissolved when Professor Strax and the University
agree in principleto arbitration.

Beforesetting out "the following lines" that represent the kind of offer to arbitrate that we think the C.A.U.T. would
regardas discharging the Board'smoral obligation to Professor Strax, perhapsIshouldrecord, asI understand them,
Professor Macpherson's points about the injunction.

His first point was that while the Board might feel that the injunction givesit security against further disturbance, it
has notin fact doneso. Indeed, the existence of the injunction quite possibly aggravated the causes of last week's "sit-
in". On the other hand, if Professor Strax is allowed back on the campus, with an arbitration agreed to, heis most
unlikely to start any disruptive tactics that would prejudice his case.

Professor Macpherson's major point of principle, however, was that an injunction isnot aproper weapon fora
university to usein disputes between a professor and the administration. The C.A.U.T.is bound to challengeit. If the
injunction remains unchallenged, more and more universities are likely to resort to it, given the tendency of one
university to copy another's practice if it appears successful, superficiallyat least.

In the present situation the injunction was thought to necessitate alaw suit to establish that Professor Strax wasa
trespasser, and the existence ofthe law suit has been used by the Board to justify itsinaction in granting an
adjudicative hearing of the main issue - the justiceand propriety ofthe suspension itself, and the appropriateaction
to follow it. It seems not to have been realized that the University could discontinue itslaw suit at any time by
agreement with Professor Strax. Hence we believe that the existence of thelaw suit does not justify that inaction, and
never has done so. Nevertheless the law suit has been so used. This is the really serious matter that the C.A.U.T.is
boundto resist. If it is not challenged, this use of the injunction and civil suits could become a pattern for any
Canadian university that wished to delay a proper adjudicative hearing, or indeed any adjudicative hearing, until it
was too lateto be effective - too late to afford theindividual any justice.
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The C.A.U.T.has consistently, throughoutits discussions about the Strax affair, maintained its policy that disputes
shouldbe settled by institutions within the university community where the community 's ethic could beapplied

rather than standards designed by the common law for other occasions.

[f the University is prepared to apply to dissolve the injunction immediatelyupon reaching agreement in principle to
arbitrate with Professor Strax, the visiting committee would consider that the Board has dischargedits obligation ifin
good faith it offers arbitration along theselines:

1) Theissue shouldbe statedas the appropriate penalty, ifany, to be imposed on Professor Strax for his partin the
Library incidents. In deciding theissue the arbitrators should have regard to their university communityand not
to the principlesofthecommon law.

2) In determining the factsthe arbitratorsshould havea transcript of the evidence taken at the Board Committee's
hearing and at the trial of U.N.B. vs. Strax, and this evidence shouldbe accepted, but further evidence shouldbe
allowed from either side if it is relevant to the determination ofthe appropriate penalty, thatis the mitigation or
aggravation ofthe penalty.

3) Thearbitratorsshouldbeexplicitly authorized to decide only

a) thatthe University wasjustifiedin its suspension and to award that the University dismiss Professor Strax
with his full salary or at least to the date of the award, or somelesser penalty that in the opinion ofthe
arbitratorsisjustified in the circumstances established by the evidence, or

b) thatthe Universityis notjustifiedin its suspension and to award Professor Strax full reinstatement with
restoration ofall hisrightsand privileges as a member of the Faculty.

4) The arbitratorsshouldbeselected from outside the University of New Brunswick, unless Professor Strax agrees
to a committee of arbitrators otherwise composed, whether of members wholly or partly from within the
University of New Brunswick.

5) Inall other respectstheguidelinesof the C.A.U.T.Policy Statement should beappliedin principle.

In our discussion with the Board yesterday we did not touch on the other "requirement"” of the visiting Committee
(and the Executive and Finance Committee) that the Universityassume the costs of thelitigation and surrender its
claim to the judgment of $2,000. That remains, of course, the Executive and Finance Committee's requirement, but,
as we indicated on Wednesday when we met with President Mackay, the visiting Committee was prepared to
consider a proposal to arbitrate thoseitems, rather than require them to be settled as a pre-requisite to arbitration.

If the University insists that they be put in issue in the arbitration, then theissuereferred to in paragraph (2) above
shouldbe stated to include the matter of thejudgment for $2,000 exemplary damages and the costsin theaction of
U.N.B.vs. Strax. Thisissue might be regarded in a sense as an appeal from the court decision, not to the Court of
Appeal (as Professor Strax is presently attempting) but to arbitrators from the university communityinstead, and the
arbitrators, on thisissueas well, should be guided by their notionsofthe general sense of equity in the Canadian
university community.

The C.A.U.T.does not support Professor Strax in hisappeal to the Court of Appeal and it has so advised him. It
would quite agree that he should have to elect to proceed by arbitration or the Courtof Appeal, but most certainly
not both. We believe that Professor Strax fully understands and acceptsthis, and the offer of arbitration could so state
the election.
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May I repeat what [ said yesterday to the Board, because I am not sure that the Board understood meclearly. The
C.A.U.T. does not act as Professor Strax'sadvocate. The C.A.U.T. is concerned about Professor Strax as part ofthe
Canadian academic community, over 10,000 of whose members are also membersof the C.A.U.T.In asking the
Boardto offer arbitration and to withdraw the injunction, it speaks for the community, not for Professor Strax.In no
way can it bind Professor Strax. It can only assure the Board that it will withdraw its public opposition to the Board if
the Board complies with the C.A.U.T.suggestions. The outcome of fair arbitration isnot involvedin the discussion.
Professor Strax may win or lose.

[ hopethisletter may be helpful in bringing about an acceptable solution ofthe Strax affair.

Yourssincerely,
J. B. Milner,
Chairman.
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Appendix 11

Press Release

Ottawa, Ontario.
February 24, 1969.

Attention of C.A.U.T . has been called to recent inaccurate press statements on theissues involved in the meetings of
representatives of C.A.U.T. with President Mackay, the Board of Governorsand the Association of University
Teachersat New Brunswick on 19-20 February in connection with the special meeting ofthe C.A.U.T. Council called
for 15 March to consider censure of theadministration of U.N.B. Since 17 January President Mackay and the Board
of Governorshavebeen aware that the C.A.U.T. which represents some 11 thousand professorsin Canadian
universities feels most strongly that several steps must be taken by the University of New Brunswick to correctits
present relationship to Professor Norman Strax. C.A.U.T. hasinsisted that proper academic arbitration procedures be
established to deal with the disputes between the University administration and Professor Strax and that the court
injunction which presently prohibits Professor Strax from setting foot on campusbelifted. C.A.U.T. has argued that
at the present time this injunction isnot useful in that it cannot achieveits proposed end of eliminating dangers of
disruption on campus. Moreimportant it isan undesirable and extremely dangerous precedent to establish in
Canada, which can lead to serious abuses and which furthermore can delay or prevent the proper guarantees of equity
as these are understoodin the Canadian Academic Community. C.A.U.T.hasurged that the court injunction belifted
when general terms of reference for arbitration havebeen agreed upon by President Mackay and Professor Strax. A
third consideration hasbeen theissue of legal costsand damages assessed to Professor Straxas a result of court
actionsto date. C.A.U.T. is willing to have this matter of costs subject of reccommendation by the Academic
Arbitration Committee.
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Appendix 12
25 February 1969

Professor C.Brough Macpherson,

President,

Canadian Association of University Teachers,
233 Gilmour Street, Suite 700, Ottawa, Ontario.

Dear Professor Macpherson:

[ was glad that you were able to come to the University on Wednesday and Thursday oflast week to discuss matters
arising out of the suspension of Professor Norman Strax. On Wednesday, | met with you and your associates,
Professors A. Berlandand J. B. Milner, and with the Executive members of the A.U.N.B.T. on this campus; Vice-
President A. G. Bailey and Professor George McAllister were present at the meeting. On Thursday, you hadan
opportunity, together withyourassociates and the President of the A.U.N.B.T., to meet with the Board of
Governors; you requested areply to your representations by the end of the month.

As was mentionedin our discussions, aswell as in our correspondence, the Board hasbeen kept fully informed ofthe
C.A.U.T. representations; in particular, copiesof your letter of January 17th and your telegram of February 10th
were sent to themembersin advance ofthe meeting. Both in your lettersandin your telegram you requested the
Boardto take three"immediate steps" :

1) toinstituteproceedingsalongthelinesofthe C.A.U.T. Policy Statement in which arbitration ofall claims by the
University against Professor Strax and by Professor Strax against the University are submitted to settlement;

2) todissolve theinjunction against Professor Strax,and,

3) toassume theentirecosts of thelitigation and to release Professor Strax from all liability for the damages and
costsin your case against him.

In your letter yourequired an adequate response to the stepsand in your telegram you required that satisfactory
measures be taken.

The membersof the Board discussed and gave the most careful consideration to each ofthe threesteps, both in the
light of thesituation present andin thelight of your representations. Asyou know, the Boardis very much
concerned that procedures of general application should beadopted to govern cases of suspension and dismissal and
the matter isbefore a Joint Committee of the Board, the University Senate, and the A.U.N.B.T. As you also know, the
Board has taken the position that the court action arose out of the exigencies of the situation it faced. In that action,
the University claimed an injunction and damages; it also placedin issue as such itsright to suspend Professor Strax.
The court foundthe suspension lawful on the basis of evidence adduced at a trial lasting some four and one-half days.

Your discussions with me and with the Board canvassed the widest ambit of mattersin relation to the suspension, the
natureand stage of thelitigation, theright of Professor Strax to appeal, the procedural and substantive aspectsof an
arbitration and the powers that might be given to an arbitration board under the provisions of the University Act.
am authorized to advise you that the Board would be prepared to accede to a non-binding arbitration on certain
aspectsof the suspension (viz. aspects of theredress or disciplinary action open to the University) which you feel
were notinissue or sufficientlyin issue in thelitigation provided satisfactory arrangements can be established
between the parties. However, the Boardis not able to accede to your proposal that it take steps to dissolve or vacate
the injunction and to your further proposal as expressed in step (3).
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As youmayknow, Professor Strax appeared before the Court of Appeal on Friday, February 21st, and stated his
intention to appeal the decision; he was granted an extension of time o file the appropriate papersand my
understanding is that the case has been set over until the April sitting ofthe Court. The University solicitor has
advised that in these circumstancesthe case should be considered sub judice. In the discussions with me on February
19th and with the Board on February 20th, it was indicated to you that the Board could undertake no step at that time
which couldbe construed as prejudicing or compromising Professor Strax's right to an appeal or that would
compromiseor prejudice theright ofthe University on any such appeal. I know the Board would expect meto
reiterate this point of view in the light ofthe present stage of the appeal and of Professor Strax's expressed intention
to appeal.

[ hopethat you will feel that the willingness of the Board to meet in part your request for an arbitration isan
"adequate" or "satisfactory" responsein the circumstances present. The Board's willingness to go ahead was based on
the matters which werebrought outin your discussions with me and with the Board; in particular agreement would
first have to be reached on the terms of the reference or submission to a board and on the powersofany such board.I
think we all wereagreed that these mattersare quite complex and would require a precise definition; if the proposal
made is acceptablein principle, theagreement would have to be worked out in thelight of thelitigation and the
substantive points expressed to you in the discussions. As | indicated above, the discussions also canvassed a number
ofthe procedural aspects of such an arbitration including the composition ofaboard.

[ would hopethat all such matters couldbeapproachedin good faith with an agreement worked out and reached as
expeditiously as possible. Professor Strax wasnot a party to thediscussions and you indicated to the Board that you
couldnot speak for him in any way. The Board, let me say, fully appreciates that you were speaking only for the
C.A.U.T; reciprocally, theresponse made by the Board should be understoodas a responseto the C.A.U.T. I would
appreciatereceiving your views at an early date so that, if the proposal madeis acceptable, the necessary discussions
can be set up at once.

A copy ofthis letter will be sent to Professor D. G. Brewer, the President ofthe A.U.N.B.T", and, for his information,
to Professor Strax.

Since I am being asked for the Board'sreaction to your proposals, I feel we shouldreleasea copy ofthisletter to the
press on Thursday afternoon.

Yoursmost sincerely,
Colin B. Mackay,
President.
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Appendix 13

March 5, 1969.
Dr.Colin B. Mackay,
President,
The University of New Brunswick,
Fredericton, New Brunswick.

Dear Dr. Mackay :

Thiswill acknowledge your letter of February 25 in which you set out the position taken by the Board of Governors
of the University of New Brunswick in response to the proposals made by the Executive of the C.A.U.T., which had
been conveyedto you and the Boardin myletter of January 17 and my telegram of February 10, and which [ and
Professor Milner (the chairman ofthe C.A.U.T. Committee on Academic Freedom and Tenure) and Professor
Berland (the Executive Secretary Designate of the C.A.U.T.) discussed with you and the Board in Fredericton on
February 19 and 20. You will no doubt have been made aware already of my disappointment with the position the
Boardhas taken, since as soon as your letter wasreleased to the press on February 27 I was asked for, and gave,
interviews to the C.B.C. and independent radio stationsin Fredericton and to the St. John Telegraph-Journal, all of
whom [ presume would then have been in touch with you aboutthis.I want now to set out thereasons why we find
the Board's position unacceptable, although the fact that it is unacceptable can comeas no surpriseto you or the
Board after our full and frank discussionson February 19 and 20.

We made it clear then, I had thought, that each ofthe three "immediate steps" we had requested the Board to take (as
quotedin thesecond paragraph ofyour letter of February 25) left some leeway as to timing and method ofhandling.
We said that we were perfectly willing to have (3), the matter ofthe costs of thelitigation, put intoarbitration rather
than treated as a separate step. We said that we regarded (2), the dissolution ofthe injunction against Professor Strax,
as a matter of principle which we werebound to challenge, and that we could not accept anything less than a
dissolution of the injunction prior to thearbitration. Asto (1), the setting up of arbitration, we agreed that the terms
of reference would haveto be defined, and we went some way towards saying what we would consider satisfactory
terms. Our position on this was set out more fully, the day following our meeting with the Board, in aletter from
Professor Milner to Professor Brewer, the president ofthe A.U.N.B.T., on February 21, a copy of which went to you.

The Board'sresponseto our three proposals as modified in our discussions on February 19 and 20, is, as [ understand
it from your letter of February 25, that they will do nothing at all about (2) or (3), and would accede only in part to

(1).

Asto (2) and (3), your statement that "the Boardisnot able to accede to your proposal that it take steps to dissolve or
vacate theinjunction and to your further proposalsas expressed in step (3) means, [ presume, that they are unwilling
to commit themselves to dissolving the injunction at any time, and are unwilling either to assumeall or part ofthe
costsof litigation or to have the matter of those costs put into thearbitration.

The Board'sresponseto (1) is to offer an arbitration thelimits and effectiveness of which are, to say theleast, left in
great doubt. You say "the Board would be prepared to accede to a non-binding arbitration on certain aspects of the
suspension (viz. aspects of the redress or disciplinary action left open to the University) which you feel were notin

issue or not sufficiently inissue in the litigation..."

[t may be that by "non-binding" the Board meant only to say that it would not accede to an arbitration theresult of
which couldbe enforced on the Boardin the courtsbut that it would accede to an arbitration theresult of which the
Board wouldregard as morally binding on itself. But that is not what your letter says.

Canadian Association of University Teachers 28



Again, it may be that the Board's willingness to have only "certain aspects of the suspension" submitted to arbitration
isnottoo far removed from our willingness to limit the arbitration in certain ways. But that the aspects submitted to
arbitration should belimited to "aspects of theredress or disciplinary action open to the University" is surely
extraordinarily narrow:indeed it appears derisory.

Possibly these questions about the scopeand sanctions ofan acceptable arbitration could be resolved by clarification.
ButI have to say that, as long as the Board is unwilling to do anything about theinjunction, thereisin our view no
point in seeking such clarification.

I cannot emphasize too strongly that in our view an injunction isnot a proper weapon for a university to invokein
disputesbetween a professor and the administration. We must challengeit, for if it went unchallenged it would stand
as a precedent for any other Canadian university. And when, as in this case, the injunction isaccompanied by a civil
law suit, the precedent is even more undesirable. The injunction against Professor Strax was thoughtby the Board to
necessitate a law suit to establish that Professor Strax wasa trespasser, and the existence of the law suit has been used
by the Boardto justify itsinaction in granting an adjudicative hearing of the main issue - the justiceand propriety of
the suspension itself, and the appropriateaction to follow it. It seemsnot to have been realized that the University
could discontinueitslaw suit at any time by agreement with Professor Strax. Hence we believe that the existence of
the law suits does notjustify that inaction, and never has done so. Nevertheless the law suit has been so used. Thisis
the really serious matter that the C.A.U.T.is bound to resist. If it is not challenged, this use ofthe injunction and civil
suitscould becomea pattern for any Canadian university that wished to delay a proper adjudicative hearing, or
indeed any adjudicative hearing, until it wastoo late to be effective - too late to afford the individual anyjustice.

[ shouldsayalso that the Board's continued reservations about what action isnow possible in view of the fact that
Professor Strax had stated his intention ofappealing the decision in Court of Appeal, do not appear to usto be well-
based. We did assure you that in our understanding Professor Strax was perfectly willing to drop theappeal ifthe was
assured of a satisfactory kind of academic arbitration. Sinceheis the soleauthor oftheappeal, surely the decision
whether to drop it should be his decision. The Board'sexpression of continued concern aboutthe appeal appears, in
these circumstances, to be somewhat unrealistic.

Copiesofyour letter of February 25 and of thisletter will go to all the membersof the C.A.U.T.Council, and they
will be asked to make a decision about censureat the Council meeting on March 15.

Copiesofthis letter are being sent to Professor Brewer, the president ofthe A.U.N.B.T., and, for his information, to
Professor Strax, and will be released to the press tomorrow.

Yourssincerely,
C. B. Macpherson,
President.
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Appendix 14

Press Release
7 March 1969 : Not to be released before 12 noon.

The Canadian Association of University Teacherstoday indicated that the settlement ofthe case of Professor
Norman Strax recently proposed by the President and Board of Governorsofthe University of New Brunswick is
regarded as unsatisfactory. The Council ofthe C.A.U.T.has been called together for a special meeting on March 15 in
Montreal to makea decision about censure of the President and Board of U.N.B.

The Strax Case has been active since last September. The University of New Brunswick suspended Prof. Strax on 24
September for what it considered disruption oflibrary procedures when he persistently refused to show hisID Card
to withdraw books from the university library. In suspending Prof. Strax the University did not then state formal
reasonsor provide opportunityfor arbitration or an adjudicative hearing. When Prof. Strax refused to vacate his
office and leave the campus within 24 hours, ashe was ordered to do, the University obtained a court injunction and
initiated a civil suit. Both the C.A.U.T ., a national organization of university professors representing some 12,000
members at 46 Canadian collegesand universities, and the U.N.B. Faculty Association have pressed the University
President and Board for over 4 monthsto agreeto a standard procedure of university arbitration. The University has
preferredto pressits case against Prof. Strax in thecivil courts, which in December ordered the injunction to be made

permanent, and assessed against Prof. Strax all legal costsand exemplary damages to the University of $2,000.

Duringavisit by a 3-man delegation from the C.A.U.T. to the U.N.B. campusin Fredericton on 19-20 February, 3
steps were proposed to the University as the conditions for avoiding the official censure of the C.A.U.T.

These were that the University agree to an academic arbitration in the spirit of the policiesofthe C.A.U.T; second,
that they request the courtsto lift the permanent injunction which prevents Prof. Strax from ever setting foot on the
campus; and third that the University assume the extensivelegal costs and damages assessed against Prof. Straxin the
University's civil suit. C.A.U.T. has indicated its willingness to allow an arbitration committee to consider theissue of
legal costs and damages as well as to adjudicate the question oftheappropriate penalty, ifany, to be imposed on Prof.
Strax for his part in thelibrary incidents, in keeping with the general sense of equity in the Canadian university
community.

President Mackay of U.N.B. has statedin a letter dated 25 February, to Prof. C.B. Macpherson, President of
C.A.U.T,, thathe and the Board are willing to undertake only anon-binding arbitration on limited aspects of the
Strax case. He stated further that the Board"is not able to accede to your proposal that it take stepsto dissolve or
vacate theinjunction" or to the proposal on court costs. No reasons for these decisions have been given.

President C. B. Macpherson of C.A.U.T. has now replied to President Mackay that he regards thisproposed
settlement as unsatisfactory. In adetailed letter to President Mackay on 5 March Prof. Macpherson set out the
reasons why C.A.U.T. finds the Board's position unacceptable, although, Prof. Macpherson states, "the fact that it is
unacceptable can comeas no surpriseto you or the Board after our full and frank discussions on February 19 and 20".

The C.A.U.T.Council which now meetson 15 March consists of the National Executive and the Presidents of the 46
local faculty associations that make up the C.A.U.T. They will be asked to consider a vote of censure against the
President and Board of Governorsofthe University of New Brunswick. Ifthis censureis approved, U.N.B. will be
the second university administration officially censured by the C.A.U.T. in its 20 years of existence. The first

university President and Board officially censured was that of Simon Fraser University in 1968.

The text of Prof. C. B. Macpherson'sletter to President Mackay follows: (Thisis printedin Appendix 13.)
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Appendix 15
March 10, 1969.

Professor C.Brough Macpherson,

President,

Canadian Association of University Teachers,

233 Gilmour Street, Suite 700, Ottawa 4, Ontario.

Dear Professor Macpherson:

This will acknowledge your letter of March 5th, in which you set out your position in response to my letter of
February 25th.I conveyed the views ofthe Board of Governors on the "immediate steps" proposed by you and by
your Executive Committee, to bring about aresolution ofissues arising out of the suspension of Professor Norman
Strax. As you statein your letter, the C.A.U.T.position on anumber of points expressed to the Board was more fully
set outin a letter from Professor J.B. Milner to Professor D. G.Brewer, thethen President of the A.U.N.B.T., under
date of February 21st. A copy ofthat letter was sent to me by Professor Milner.

In your letter of March 5th, you make certain comments on the response ofthe Board to “steps” (1) and (3); viz., the
institution or arbitration proceedings and the assumption of costs. You state that "possibly" your "questions: about
the scopeand sanctionsofan acceptable arbitration could beresolved by clarification." In thelight of your discussions
with the Boardand in the light of Professor Milner'sletter to Professor Brewer, I am quite sure that mattersin these
areas could be resolved by clarification. You will note that in my letter of February 25th, with respect to "step” (1), I
expressed thehopethatall such matterscouldbeapproachedin good faith with an agreement worked out and
reached as expeditiously as possible. With respect to "step" (3), you will note that my letter of February 25th indicated
that the Board couldnot accede to your proposal "as expressed” in that step.

The substantial difference between the C.A.U.T.and the Boardat thistime would appear to arisein relation to "step"
(2): viz. your proposal that the Board should dissolve or vacate the injunction against Professor Strax asa condition
precedent to some form of arbitration. There was no suggestion in my letter that the Board would be unpreparedto
dissolve or vacate theinjunction at any time. Y ou will recall that in your discussions with me, as well as in your
discussions with the Board, a suggestion was considered that it might be an acceptableresolution to maintain the
injunction pending the outcome of some form of arbitration. The view of the Board, as expressed to you, was that it
could notaccede to your proposal that the injunction be dissolved or vacated as a condition precedent to arbitration
or simultaneous with an arbitration. In addition, as was stated to you and expressed in my letter of February 25th, the
litigation is sub judice; Professor Strax has stated his intention to appeal the decision, and the views of the Board in
this context are fully set out in thefifth paragraph of myletter of February 25th.

In expressing your insistence with respect to the dissolution ofthe injunction, youstate, "We must challengeit, for if
it went unchallenged it would stand as a precedent for any other Canadian university." Professor Milner, in hisletter
to Professor Brewer, states that "the C.A.U.T.is bound to challengeit" (the injunction). In effect, your position would
appear to be that a university should never resort to the processes of thelaw, and if it does it will incur censure.
Therefore, the C.A.U.T.now must censure the University of New Brunswick because it has used the normal
processes of thelaw. Surely, thisposition isindefensible in principleand a censure, in the present circumstances,
when other mattersappear to be capable of satisfactory resolution, is unwarranted.

Your reasons makeit clear that, if censureis imposed, it will be because of your insistence that the University give up
or forego itslegal rights and remedies as a matter of C.A.U.T. policy or proposed policy as such. But, thisis a right
opento every citizen and any organization.In the present instancethe C.A.U.T. appearsto be attempting to deny
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such a right to any university. Thereasons you have expressed are independent of and extraneousto theissues of the
suspension. I believe your insistence on "step" (2) goestoo far and, with respect to the circumstancesand issues of the

suspension, beyond any requirements for an acceptable resolution.

[ have noted particularly your statement that, in your understanding, Professor Straxis willing to drop theappeal if
assured of a satisfactory kind of academic arbitration and your statement that, "since heis the soleauthor ofthe
appeal, ... the decision whether to drop it should be his decision." In your presentation to the Board you indicated
that the C.A.U.T. would not support Professor Strax's appeal because, among other reasons,the C.A.U.T.was
unprepared to take therisk of adding statusto the definition of suspension effected by the judgment in the event an
appeal should prove unsuccessful. Also, [ have noted that Professor Milner, in his letter to Professor Brewer, stated
that "the C.A.U.T. does not support Professor Strax in hisappeal.. . and it has to [sic] advised him." Professor Milner
continues that Professor Strax "should have to elect to proceed by arbitration or to the Courtof Appeal, but most
certainly not both."I would further notethat, in your presentation to the Board, you stated that you could not speak
for Professor Strax. A similar reservation is expressed by Professor Milner: "In asking the Board to offer arbitration
and to withdraw theinjunction, it (C.A.U.T.) speaks for the community, not for Professor Strax.In no way can it
bind Professor Strax. It can only assure the Board that it will withdraw the public opposition to the Boardifthe
Board complies with the C.A.U.T.suggestions."

The case is, as | have stated above, sub judice; nevertheless, [ think it proper to pointout that the several statements
bear seriousimplications. Also, | wouldadd that they reflect on the strength ofthe C.A.U.T. case against the
University, on the fairness of the repeated condemnations, on the propriety of the public threat of censure prior to
any discussion with the Board, and on theresponsibility for censureifimposed. The recordis clear as to when you
sought ameeting with the Board, as to your refusal to meet with me in Ottawa for preliminarydiscussions, and as to
your view that "thereis ... no point in seeking ... clarification" with respect to step (I) in areas where agreement would
appear possible.

The membersof the Board of Governorsarevery much concerned to find an acceptable and fair solution to theissues
arising out of the suspension, asI indicated to you in my letter of February 25th. They gave the most careful
consideration to each ofthe "steps" proposed by C.A.U.T.both in the light ofthe situation present and in the light of
your representations. ] expressed the hope that you would feel that the willingness ofthe Board to meet in part your
request for an arbitration would be considered an "adequate” or "satisfactory" responsein the present circumstances. I
wouldhopethat onreconsideration you will find the response to have been "adequate" in the circumstances. As1
indicated in my letter of February 25th, the Board's willingness to go ahead was based on the matters which were
brought outin your discussions with me and with the Board.I think we were all agreed that these matters were quite
complex, and I think we would agree that there were common understandings. Let me assure you that the University
is preparedto go ahead at once on thebasis proposedto you.

It has been suggested thata Committee ofthe A.U.C.C. might be set up to examine into and report on the procedures
appropriatein circumstances where a university finds it necessary to resort to litigation. Perhaps you might care to
comment on such a suggestion.

Yoursmostsincerely,
Colin B. Mackay,
President.
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Ottawa, Ontario,
March 13, 1969.

President Colin B. Mackay,
University of New Brunswick,
Fredericton, N.B.

Acknowledging your letter of March 10, must offera crucial correction. Our position hasnever been that "a
university should never resort to the processes of the law, and if it does so it will incur censure". Our position, which
is on the use of the injunction and civil suits in disputes between a professor and the university administration, is
stated in my letter of March 5 and is far from the position you impute.if A.U.C.C.should study the general problem, I
hopeit will clearly understand this. I do not find in therest of your letter anything which brings closer aresolution of
the remaining differences between us and between the Boardand Professor Strax.

C. B. Macpherson
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Appendix 16

Fredericton, N.B.
March 11, 1969.

Dr.]. Percy Smith,
C.A.U.T. National Office,
233 Gilmour Street, Ottawa 4, Ontario.

The General Faculty of the University of New Brunswick (inclusive of all full-time faculty members) urges all
C.A.U.T. Council membersto give utmost consideration to dealing immediatelyand effectively with the matter of
arbitration in the case of Professor Strax as previously requested by C.A.U.T.and agreed by the Board of Governors.
We feel definitely assured that such arbitration broadly based as to terms will be accepted as morally binding and will
resolveto a decision by an independent group of Professor Strax's peers.

The General Faculty at a meeting March 10 almost unanimously (two opposing votes only) requested its Secretary to
forwardthe above statement to all members ofthe C.A.U.T. Council in order to ensure that everything possible be
done to avoid censure at this timeand to emphasize that the essence ofthe request for arbitration hasbeen agreed to,
which request has been the pivotal point for C.A.U.T.and A.U.N.B.T. in itsconcern that academic procedures be
available to Professor Strax.

Desmond Pacey,
Secretary of U.N.B. Faculty.

Dean Desmond Pacey,
University of New Brunswick,
Fredericton, N.B.

Re your telegram of March 11, [ understand text of my letter to President Mackay dated 5 March was not beforethe
general faculty meeting, although acopy had been sent to A.U.N.B.T. president and it had been released to the press
on March 6. The lack of information at the meeting is reflected in the burden of your telegram. The arbitration
offered by the Board according to President Mackay'sletter of 25 February was only on "certain aspects of the
suspension (viz. aspects of the redress or disciplinary action open to the University) which you feel werenotin issue
or sufficiently in issue in the litigation".I do not regard this as "broadly based". Moreover the Board hasrefused to
dissolve theinjunction simultaneously with entering arbitration. My letter stated that we consider that dissolution
essential and explained why. Was the general faculty aware of this?

C. B. Macpherson
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The following statements [sic] was signed by 83 members of the Faculties of Artsand Science at the University of
New Brunswick, and delivered to the Chairman ofthe Board of Governors on Friday, March 14, 1969.

To the Boardof Governorsof the University of New Brunswick:

We callupon the Board of Governorsofthe University of New Brunswick to institute,immediately, wide-ranging
and morally-binding arbitration, to vacate the injunction against Professor Strax and to meet with the University
Faculty at onceto discuss the Board's position in the Strax's affair.

R. T. McKinnell
March 13, 1969
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