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One of the most dramatic developments
in post-secondary education in recent

years has been the rapid expansion of the
“international trade” in education services.
Post-secondary education has of course al-
ways been international in scope. Students
and teachers have for centuries crossed in-
ternational borders as part of their academic
pursuits. What characterizes the current en-
vironment, however, is not so much this mo-
bility of students and teachers, though the
sheer volume of this has increased. Rather, it
is the increasingly market-oriented delivery
of education and the prominent role played
by for-profit providers. The aggressive re-
cruitment of full fee-paying international
students, the growth in cross-border e-learn-
ing, the franchising of offshore campuses,
and the sale of curricula and course materi-
als overseas are all features of an emerging
multi-billion dollar trade in education. 

To date, this international trade in educa-
tion has been much more difficult to regulate
and codify than the trade in widgets or
wheat. Nevertheless, efforts are now being
made to do precisely this  to develop rules
governing the international trade in higher
education services. This has been principally
occurring through negotiations taking place
within the World Trade Organization (WTO)
to expand the scope and reach of the General
Agreement on Trade in Services (GATS). As
negotiations now enter a critical stage, it is
important to highlight how the outcome
could have far-reaching consequences for
universities and colleges in Canada.

The inclusion of post-secondary education
within the GATS or similar trade agree-
ments will have far-reaching and negative
consequences. Trade agreements are de-
signed to promote commercial interests, and
are therefore hostile toward public services
which are often viewed simply as barriers to
trade. In this way, the legal obligations of the
GATS can lock in and intensify the pressures
of commercialization and privatization, fun-
damentally weakening the public mission of
universities and colleges. 

What is the GATS?

The GATS is one of several agreements
adopted in 1994 when the WTO was

first established. It is a complex, legally
binding, multilateral treaty that places re-
strictions on a broad range of government
measures that may affect the trade in serv-
ices, including education services. It applies
to actions taken by all levels of government,
including the provinces and municipalities.
Notably, the restrictions of the GATS also
extend to “other bodies” exercising powers
delegated by governments. These include,
for example, professional associations and
boards of hospitals, universities and col-
leges when conferred with powers by any
level of government.

The scope of the GATS is very broad. In
fact, it is much more than a traditional free
trade agreement. Because it covers every
possible way of providing a service interna-
tionally, the GATS is best seen simultaneous-
ly as a trade agreement, an investment agree-
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ment, and a labour mobility agreement. This
is reflected in the following four “modes of
supply” or ways of trading services interna-
tionally that are identified in the GATS:

1) Cross-border supply: This de-
scribes services supplied from the
territory of one member country to
another member country. It covers
all services provided through inter-
national mail, phone, fax, telecon-
ference, and the Internet. In the
case of education, an example of
this would be on-line courses of-
fered by distance education
providers. 

2) Consumption abroad: This
mode describes services supplied in
the territory of one member to a
consumer of another member. This
would include Canadian university
and college students traveling over-
seas to attend a school.

3) Commercial presence: This
refers to services directly provide d
by a supplier of one member in the
territory of another. This covers all
foreign direct investment related to
services, such as the establishment
of a branch campus in Canada by
an overseas institution.

4) Presence of natural persons:
This mode of supply refers to the
temporary entry of people from one
member providing a service in the
territory of another member. This
describes, for example, Canadian
professors who travel abroad tem-
porarily to teach courses.

General restrictions
of the GATS

At its heart, the GATS is a legally binding
treaty that commits members to a liber-

alization agenda, not just by eliminating bar-
riers to trade and investment, but also by en-
couraging domestic liberalization in the
form of privatization, commercialization,
and deregulation of public services like edu-
cation. While it is true that the GATS itself
does not force governments to privatize and
commercialize public services, it does have
the effect, through the legal obligations it
places on members, of intensifying and lock-
ing in these pressures. 

The GATS contains two distinct sets of re-
strictions on government measures. The first
set applies generally to all services and in-
cludes rules on transparency and Most
Favoured Nation (MFN) treatment. Trans-
parency rules require WTO members to
publicize measures they have adopted or
plan to adopt that may affect the trade in
services.

While seemingly benign, these require-
ments might have unexpected consequences
for delegated authorities such as university
and college boards. For instance, consider
that a college adopts a “no sweat” policy that
prohibits the college and all retailers on cam-
pus from purchasing and selling clothing and
uniforms made in sweat shops. This has the
practical effect of preventing one particular
overseas clothing distributor from having its
products sold on the college campus. The
college administration understandably did
not widely publicize this policy nor did it no-
tify trade officials in Canada or at the WTO.
The overseas distributor, however, subse-
quently presses its government to launch a
complaint that Canada violated the trans-
parency rules of the GATS that would apply
in this case to retail and distribution services.
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It is not clear that such a complaint would
be successful, but the example does under-
line the point that transparency rules apply
quite broadly and could potentially lead to
pressure to abandon university and college
policies and rules that are inconsistent with
the GATS. At the very least, transparency
rules place an additional administrative bur-
den and cost on delegated authorities in en-
suring measures they adopt comply with the
obligations of the GATS.1

Similar concerns are raised by MFN rules.
These restrictions require that the best treat-
ment that governments and delegated au-
thorities grant to any foreign service
provider be extended to all foreign service
providers. It is a principle summarized as
“favour one, favour all.” The intention is to
ensure that countries do not give special
treatment or advantages to companies from
one country and not others. 

At first blush, this seems relatively uncon-
troversial if applied to post-secondary edu-
cation. However, when considered more
carefully, potential problems could arise. For
instance, suppose a provincial government
grants authority to an American institution
to offer a university degree in the province.
A Chinese institution subsequently applies
for degree granting status but is rejected.
The institution met all of the same criteria
for accreditation as the American university,
but provincial officials said they had con-
cerns about awarding degree granting status
to the Chinese university, citing concerns
about that country's human rights record
and poor respect for student rights and aca-
demic freedom. Would this decision violate
MFN rules? Again, it is an open question.
However, such threats have been made in
similar cases2, highlighting some of the po-
tential problems that can arise given the ex-
tremely broad application of MFN rules. In

any event, if a claim proceeded to a WTO
dispute panel, the question would be decid-
ed by a tribunal of trade experts who will in-
terpret the matter narrowly.

Is post-secondary education
excluded from the general 
restrictions of the GATS?

Transparency and MFN restrictions apply
to all service sectors and all government

measures, with the exception of “services
supplied in the exercise of governmental au-
thority.”3 WTO officials and many govern-
ments — including Canada — maintain this
language means that public services like ed-
ucation are explicitly excluded from the
transparency and MFN requirements of
GATS. In truth, however, the matter is far
from clear. The GATS defines government
services very narrowly as “any service which
is supplied neither on a commercial basis
nor in competition with one or more service
supplier.” In other words, if a government
service is provided on a commercial or for-
fee basis, or if there are other suppliers that
compete for clients and revenues, the service
may not benefit from this general
exclusion.4

The requirement that a service must be
provided on a non-commercial basis to be
excluded from the GATS is important in the
case of post-secondary education in Canada.
Private funding in the form of tuition fees
comprises a significant and growing share of
university revenues. This raises the question
about whether Canadian universities and
colleges would be considered non-commer-
cial services under the GATS. While the
WTO Secretariat has argued that charging
small fees would not automatically lead to
the conclusion that a public service is being
supplied on a commercial basis, it remains
an open question as to what point the fees
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charged put the service on a commercial
footing. This is particularly pertinent as tu-
ition fees in Ontario and Nova Scotia now
constitute more than 50 per cent of universi-
ty operating revenues.5

Similarly, there are clear examples of public
post-secondary institutions in Canada di-
rectly competing with commercial providers
for students and revenues. For instance,
most public universities and colleges offer
non-credit course instruction in computer
training. These courses clearly operate in
competition with the many private and for-
profit training institutes offering similar
courses. Universities and colleges also en-
gage in other commercial activities, such as
executive training, contract research, and
“ancillary services” such as the operation of
parking lots and campus bookstores. These
activities outside of the core teaching and re-
search missions of institutions have grown
rapidly in recent years. They would likely be
seen as separate services delivered on a com-
mercial basis and subject to the general obli-
gations of the GATS and, where Canada has
made commitments, to the specific restric-
tions of the agreement. Consequently, a
strict reading of the GATS exclusion for
services supplied in the exercise of govern-
mental authority suggests that the general
obligations of the GATS likely apply to post-
secondary education in Canada.6

Specific restrictions of the GATS

In addition to the two general restrictions
of transparency and MFN, a second more

onerous set of rules applies to service sectors
where a WTO member has taken a “com-
mitment” — that is, it has explicitly agreed
to liberalize trade. National treatment re-
strictions require that countries extend the
same benefits and privileges that domestic
providers enjoy to foreign providers. The
second rule - market access - prohibits WTO

members from adopting measures, such as
quotas orlimitations on for-profit providers
that restrict the ability of foreign providers
from entering the marketplace.

These latter two obligations could threat-
en a number of legitimate policies affecting
post-secondary education. National treat-
ment requirements, for instance, prohibit
any conditions put on foreign suppliers re-
lating to nationality. This would prohibit
current rules requiring that hiring prefer-
ences be given to teachers who are Canadi-
an citizens.

More controversially, if Canada were to
fully include post-secondary education
services in the GATS, national treatment
rules would require governments to provide
the same public subsidies to overseas insti-
tutions operating here as they provide to
Canadian public colleges and universities.
Alternatively, governments could be forced
to eliminate those subsidies altogether to
comply with national treatment provisions.

Moreover, market access rules would pre-
vent governments from placing any quanti-
tative limits on the number of overseas
providers entering Canada, thereby en-
abling providers from other countries to
engage freely in post-secondary education
activities. Market access rules would also
restrict the ability of Canadian govern-
ments to adopt measures and rules that
favour public over private institutions. For
instance, provinces would not be able to
refuse accreditation of for-profit foreign in-
stitutions or to require that training bene-
fits and programs be available only at pub-
lic institutions. Both these measures would
be interpreted as restricting the ability of
foreign for-profit providers from entering
the market.

Consequently, troubling questions have
been raised about the potential impact of
GATS on the quality of education. GATS
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rules are designed to promote free trade in
education services by guaranteeing open
markets for all providers, public or private,
non-profit or for-profit. However, by grant-
ing unfettered market access to all foreign
education enterprises, governments could
very well usher in a flood of providers of
questionable quality. 

Domestic regulation: under-
mining regulatory authority?

Beyond the existing restrictions in the
GATS, negotiations are also underway

to develop new rules on domestic regula-
tion. Domestic regulation refers to meas-
ures taken by governments and delegated
authorities with respect to qualification
requirements and procedures, technical
standards and licensing procedures and
requirements. One version of the pro-
posed rules would require that these
measures are not “unnecessary barriers to
trade in services” and are not “more bur-
densome than necessary to ensure the
quality of the service.” 

Depending upon the outcome of the ne-
gotiations, domestic regulation rules could
have a direct impact on post-secondary ed-
ucation in Canada. Disciplines developed
on qualifications could potentially allow
other countries to challenge our education-
al requirements, professional accreditation
standards, and certification and testing pro-
cedures as “more burdensome than neces-
sary”. Rules on licensing procedures and re-
quirements are very broad and could call
into question regulations related not just to
professional licensing, but also to university
and college accreditation. Technical stan-
dards refer to the rules according to which
a service must be delivered, thereby poten-
tially exposing quality assurance standards
governing post-secondary education. 

Monopolies and exclusive
service providers

There are other rules in the GATS that
could potentially affect post-secondary

education in Canada. Article VIII prevents
government regulated monopolies and “ex-
clusive service suppliers” from subsidizing
other commercial activities and thereby
“abuse” its monopoly position. If Canada
were to make commitments to liberalize ed-
ucation services, this rule could apply to
post-secondary institutions. Universities, for
example, have the status of exclusive service
providers insofar as there are a relatively
small number of service suppliers that,
through authority granted by governments,
have effective monopoly power in granting
degrees.7 In this sense, complaints could
arise that a university is abusing its monop-
oly position, for instance, by cross-subsidiz-
ing the delivery of non-credit courses. That
is, it could be argued that the university has
an unfair competitive advantage because it is
able to offer non-credit courses at lower
costs than commercial competitors because
it is using its effective monopoly position
over degree programs to partially subsidize
activities that compete with private training
institutes.8

Canada's position on educa-
tion services and the GATS

Because of the far-reaching impact of the
GATS, education to date remains one of

the least covered service sectors in the agree-
ment. Like most countries, Canada made no
commitments on education services in the
first round of the GATS. Both the previous
Liberal and current Conservative govern-
ments have indicated that they will not make
any commitments on “private education
services” in the current round of talks. What
is meant by “public” education, however, has
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never been adequately explained. Does it
refer only to primary and secondary educa-
tion? Does it extend to post-secondary edu-
cation? Is Canada considering making GATS
commitments on private education services?

This is more than simply a question of se-
mantics as there is pressure mounting on
Canada and other countries to liberalize the
trade in private education services. The
United States, for instance, has identified
this sector as one of its top four priorities in
the current round. Along with Australia and
New Zealand, the American government is
pushing hard for the removal of various “ob-
stacles” that they say prevent their private
education providers from operating in other
countries  — such as policies that require
foreign institutions to hire local citizens or
that prohibit for-profit or on-line institutions
from receiving accreditation.

The inclusion of private higher education
services in the GATS could very well pose a
serious risk to public universities and col-
leges in Canada. This is because the distinc-
tion between public and private education
services is exceedingly difficult to draw.
Canada's “public” universities and colleges
are increasingly reliant upon private rev-
enues, primarily in the form of tuition fees.
Many private universities and colleges are
partially and indirectly subsidized by gov-
ernment student financial assistance pro-
grams. Many public universities and colleges
offer fully “private” programs such as the ex-
ecutive MBA. Other public institutions have
spin-off companies and partnerships with
private industry to commercialize research
discoveries. McGill University, for example,
underwrites the cost and shares the revenues
of spin-off companies established to sell the
inventions of university researchers, and the
University of Calgary has established Uni-
versity Technologies International, a for-
profit company to commercialize the univer-

sity's intellectual property.9 In short, the di-
vision between “private” and “public” post-
secondary education services is blurring. If
specific commitments are made on commer-
cial education services, Canada could very
well unwittingly expose the entire public
post-secondary education system to the
more onerous market access and national
treatment provisions of the GATS.

Other service sectors 
with implications for 
post-secondary education

Although Canada has made no commit-
ments to date on education services in

the GATS, commitments taken in other sec-
tors can potentially affect universities and
colleges. Research and development services,
for instance, appear as a sub-sector of busi-
ness services in the GATS and involve activi-
ties related to natural sciences and engineer-
ing, social sciences and humanities, and in-
terdisciplinary research services.10 Although
it is not widely known, it is significant that
Canada has taken commitments in social
sciences and humanities research and devel-
opment services in the GATS.

Exposing research and development serv-
ices to the GATS poses potential risks for
post-secondary institutions. Given the mixed
nature of research funding for universities
and colleges, private R&D service providers
could argue that universities and colleges
have an unfair advantage because of the
public grants they receive through the feder-
al and provincial governments. Similarly,
foreign institutions could argue that restrict-
ing those grants to domestic institutions
only is a violation of national treatment. For
this reason, the government of Canada has
included a horizontal limitation or reserva-
tion for public subsidies for R&D activities.
This restricts the application of market ac-
cess and national treatment rules in this sec-
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tor. However, Canada will likely face pres-
sure in the ongoing GATS negotiations to
progressively withdraw this limitation.

Commitments that Canada negotiates in
professional services may also potentially
expose parts of post-secondary education
to the GATS. This sector includes such
professional activities as accounting, legal
services, and architectural services. In
many cases, university and college faculty
in these fields, in addition to their normal
teaching and research duties, provide con-
sulting services. These consulting activi-
ties are routinely in competition with pri-
vate sector providers. Consequently, trade
disputes could arise if foreign providers of
similar professional services felt that uni-
versity and college faculty were able to use
the resources of their institution to lower
their competitive costs. In fact, this con-
cern has already been raised domestically
by some private firms who complain that
Canadian university professors have an
unfair advantage when conducting con-
sulting activities for the private sector.11

Finally, concerns have been raised about
the potential impact of the GATS on public
sector libraries, including those operated by
universities and colleges. Canada has to date
taken no commitment in the GATS on li-
brary services. Are library services exempt
from the general restrictions of the GATS as
“services supplied in the exercise of govern-
mental authority”? There is a reasonably
strong argument to be made that public sec-
tor libraries would be seen as supplying
services on a non-commercial basis. Howev-
er, this becomes less certain where library
fees charged to students are substantial,
where certain services are provided on a
cost-recovery basis, or where a public-pri-
vate partnership is involved. It is more diffi-
cult to establish definitively whether univer-
sity and college libraries do not supply serv-

ices in competition with the private sector.
The issue is particularly murky given the
growth of on-line and digital library services
and the growth in the number of private in-
formation service providers.12

The state of the GATS talks

The GATS negotiations, along with the
whole WTO Doha Round of talks, are

now at a critical stage. After a series of de-
lays and following a formal suspension an-
nounced last year, negotiations are now
quickly intensifying as officials aim to secure
an agreement before the expiration of the
Trade Promotion Authority in the United
States this year. There remain serious differ-
ences between countries, particularly with
respect to subsidies and tariffs in agriculture
and industrial products. However, if a deal
can be brokered on these issues, many coun-
tries, including Canada, will be under in-
tense pressure to make more significant
commitments in the GATS. The danger is
that countries will have little time to fully as-
sess the impact of commitments on vital
public services like education.

Clearly, there are significant risks in the
GATS for universities and colleges. As such,
the Canadian government must not make or
seek any commitments in all education or
education-related sectors. Keeping education
services out of the GATS must not be inter-
preted as simply being opposed to the inter-
nationalization of education. On the con-
trary, cross-border collaboration and coop-
eration should be encouraged. It is simply
that the GATS is not the appropriate vehicle
for achieving this. The GATS is an agree-
ment that would subject post-secondary ed-
ucation to commercial values, treating it
simply as a private commodity to be bought
and sold in the international marketplace.
GATS critics are legitimately concerned that
the inclusion of education services will have
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a powerful narrowing effect on public poli-
cies and intensify the privatization and com-
mercialization of education.

Traditionally, education in Canada has
been seen as more than a tradable com-
modity. It is part of the cultural and social
fabric of our society. Ultimately, what
some countries see as barriers to trade in
education may in fact be legitimate poli-
cies enacted to promote Canada's social,
cultural, and economic development.

CANADIAN  ASSOCIATION  OF  UNIVERSITY  TEACHERS
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